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FEDERAL FOOD, DRUG, AND COSMETIC ACT 
(Misbranded Food) 


THURSDAY, JUNE 17, 1954 


House oF REPRESENTATIVES 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCI 


The committee met, pursuant to call, at 10 a. m., in room 1334 
New House Office Building, Hon. Charles A. Wolverton (chau 
presiding 

The CHAIRMAN The committee Vv il] come to orde l 

This morning the committee will hold hearings on H. R. 2739 
This bill has been introduced by our esteemed colleague, Mr. O’Hat 
of Minnesota The bill would amend the Food and Drug Act and 
would outlaw the sale of an imitation of a L\ food produ ‘tL tor Whi 
a standard of identity has been established 

The Supreme Court has held that the present provisions of the Food 
and Drug Act permit the sale of imitation food products proper! 
labeled as “imitation,’’ even though a standard of identity has been 
established for such food product by the Food and Drug Admiunistr: 
tion 

The bill, H. R. 2739, and the reports of Government a cles are 
as follows: 


A BILL “ imend subsection 403 (¢ t | eral I i, D and ( 4 
Be it enacted by the Senate and House of Representative f the IT S 
Amerii CONQress ¢ e /, That ct 405 (¢) of 1 Federal | d, D1 
and Cosmetic Act (21 U.S. ¢ ‘ 343 (c)) is amended to.read as f Vs 
5 1) If itis: mitation of a food, other than one for which a definition 
standard of identity has | establis 1, unless its label bears, in tvpe o nifor 
size and prominence, the word ‘Imitation and, lmmediatel thereatt { Brie 
of the food imitated 
2) If it is an imitation of a food for which a definition and standard of identi 
has been established, unless it conforms to a definition and standard of ident 
As used in 1 subsection (c), the term ‘definition and standard of ident 
means any definition and standard of identity established pursuant to author 
of this Act or by law, including tl Act of March 4, 1923 (42 Sta 1500, 21 1 s. ( 
sec. 321la), and the Act of March 2, 1944 (58 Stat. 108, 21 U. S. C., see. 321¢e). 


DEPARTMENT OF HeatLtH, EDUCATION, AND WELFARE, 
Washington, June 17, 196 
Hon. CHARLES A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Re prese ntati 

Dear Mr. CHAIRMAN: This is in response to your request for a report on 
H. R. 2739, a bill to amend subsection 403 (c) of the Federal Food, Drug, and 
Cosmetic Act (relating to misbranded food 





2 FEDERAL FOOD, DRUG, AND COSMETIC ACT 


| ‘ t 5 é y ) tr rstal ( merce @any food 
tes another { y= ch a lefinit ‘ tandard of identitv’”’ 


een established | I re : t 1 Oo long as the imita 


1ood is oO tself a sta ara if i r g law such foods are 








The nainon dif t anid eamniny insu . leration of the basic 

Ss and concepts erlvit e sti 1g! at provisions of the Federal 

| Drug. and Cosmetic Act I rder to fa tate an analvsis of the problem 

: fas i addr review of the relevant pr sions of the act 

Subject to certair ( s and qualification re relevant, section 401 

f t act provides, a ( hings, that, v ! the Secretary’s judg- 

act oO! ty and fair rling t terest of con- 

I the Secretar sha prol gate regulations fx i 1 establishing for 

foo nder its col far a 4 1 reasonable 

nition and sta AY f ide urs ( efinitions and 

t I ( estal ( r mal 1ua ems of food 

Sect of the act res a food “‘1 rand fit “purports to be or 

Ss repr 1 to i ( 1 fir and sti lard of identity has 

rer rulatior nder section 401, unless the food conforms to 

ch definition and standa label bears the name of the food specified in 
lefir ‘ ‘ 

sect 4 i ( pa a e st ) ie subse mn 

l prec raph, provides 1 food shall be deemed to 

anded if i of another fo inless its label bears, in 

ne f orn Ol ence I rd atior followed by the 

f 4 od 

I ul ears ( ( ( uC Food and Drug Admin 

tratic in letters to the trade, sanctioned t! f t vord “‘imitation’’ on 

‘ art ' i t meet t! tat stu standards of identity In 

of Feder S | ? Q da Co. (318 | »: 218 

i } at a of a food have been 

naar <« id ; ler section 401, a food which 

rports te oY ' ! t food een thus defined cannot 

awful e intro { t terstate eco! ere nless it is composed of the 

0 streneth of 

nd ad pron ( ( ressional purpose and 

the Conrt t ( rnme? to ew that a food which 

stand r ot confor t ab d definition 

und f annot be arketed rst oO erce even if, 

( () I ft wet ( I irticle is labeled 


ip : foot ( i the hsence 
' oO conde ed I t 103 (2) as purporting 


I ! { ch t | as intensified the Imitation 


47 { tat ul t re al ow on the market a 
of fo ah S tions ra have appeared since the 
. \ ( ! ! ) ( ed for lardization or 
\ sta lar ’ nr led \ n ia! packages 
} eat places akeries, and delicatessens 

] I : I ! ne easing 
| . eration « +} ’ f . i the shield of seetion 403 
t act hs ‘ 1, fr { consumer standpoint, as a threat 
wecomplis ( rf t purpose of the food standards to eliminate sources 


oO! S I fustratead the ease of the article involved in 
Imitation Jam case, which ¢ tained <« 20 to 25 parts of fruit to each 55 


55 parts of sugar in the 


sndard 1 jan { primarily tap water This kind of debasement 
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was stated to be one of the reasons for the establishment of a definition and stand 
ard of identity for jam under section 401 of the act, in order to promote honesty 
and fair dealing in the interest of consumers.’ 

Kixperience has shown that in many cases “imitation” foods simulating stand- 
ardiz d foods amount to economic adulterations e there have been omitted 
from them nutritious or other valuable ingredients present ip the standardized 
article, and these have been replaced bv less valuable or worthless substitutes 
Such imitation foods often carry a false appeal of economy to those whose food 
budget is limited. The imitation label, to be sure, gives notice that the product 
is not the genuine article, but it often provides little protection to consumers 
because articles labeled ‘‘imitation’”’ vary widely in composition and because the 
average consumer is unable, on the basis of the label, to appraise them on their 
merits as compared with the standardized article Moreover, about 25 percent 
of the total food consumption in the United States is in restaurants, hospitals, and 
other places where the consumer does not see the label 


) 


Admitting the existence of the problem, it remains to consider whether the 
remedy proposed by the present bill, that is, a swee ping outlawry of all imitation 
foods in the semblance of standar lized foods (where no separate standard of 
dentity has been established for the imitation), would be a wise and justifiable 
solution 

In providing for the establishment of definitions and standards of identity for 
Is by regulation (see. 401), the Congress recognized that a requirement of 
truthful and informative labeling may not always be enough, under modern 
conditions of food fabrication and marketing, to ‘protect the consumer against 
so-called economic adulteration. As said in the decision of the Supreme Court 
in the Quaker Oats case 

Both the text and legislative history of the present statute plainly show that 


its purpose was not confined to a requirement of truthful and informative labeling 
| } } 


Loot 








alse and misleading labeling had been prohibited by the Pure Food and Drugs 
Act of 1906. But it was found that such a prohibition was inadequate to protect 
the consumer from ‘economic adulteration,’ by which less expensive ingredients 
vere substituted, or ¢he proportion of more « xpensive ingredients diminished, so 


to make the product, although not in itself deleterious, inferior to that w hich the 















consumer expected to receive when purchasing a product with the name under 
vhich it was sold. * * * The remedy chosen was not a requirement of informa- 
beling Rather it was the purpose to authorize the Administrator to pro- 
mulgate definitions and standards of identity ‘under which the integrity of food 
products can be effectively maintained’ * * *,’ 
Hlowever, as held in the Imitation Jam cas otwithstanding the establishment 
fadefh and standard of identitv under section 401, foods not conforming to 
a ere not necessarilv driven from the market if the n r or distril 
rr chose t¢ is¢ the imitation label, and tr tine food did ot in tt I ( CLS ¢ Te! i 
ainst the prohibitions of the act Yet there is precedent for the complete ¢ 
ISLOI of atl mitation rodauct irom t ‘ interstate mar et her nder the cit 
imstaneces, the sale of the u roduct as a substitute f the ¢ Line 
rroduct Was found to facilitate the publie and thus, beea f the lack 
I i able nut e ingredient in the ( lI roduct is found to be 
‘rally a threat to consumers’ he: precedent to which \ idvert is 
‘ dd Milk Act of March 4 U.S. C. 61-64 ich antedates 
Food, Drug, and Cosmetic Ac 
lk’? is there defined th certain exceptions) as any milk, cream, or 
ilk, whether or not condensed, evaporated, concentrated, powdered, or 
lesiccated, to which has been added or which has beet lended or compounded 
th, any fat or oil other than milk fat, so t the resulting product is in imitation 
semblance of milk cream, or skimmed milk And in th ret it f the Congress 
ieclared ‘‘filled milk’’ to be ‘‘an adulterated article of injurious to the publie 
health, and [that] its sale constitutes'a fraud upon the public.” The Filled Milk 


Act was adopted bv the Congress after committee hearings in the course of which 
eminent scientists and health experts testified An extensive investigation Was 
made of the commerce in k compounds in which vegetable oils had been sub 
stituted for natural milk fat, and of the adverse effect which the use of such 
us a food substitute for milk had upon the public health (especially in 








compounds 








the of children) under the conditions under which such products were then 
made and marketed The committee reports are summarized in the opinion of 
the Supreme Court in United States v. Carolene Products Co. (304 U.S. 144, 148, 
150 (1938 The Court stressed that the substitute product was indistinguishable 


from genuine milk, ‘‘a valuable food of almost universal use, thus making fraudu- 
lent distribution easv and protection of the consumer difficult 
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We have referred to the Filled M Act at some length, not to imply that we 
have reevaluated it for present purpos t raise on the one hand the questior 
ele ant is a eC t for the broad l m which Nas s en rise to the 
propos f H. R. 2739 4 r hand the caution by whi 
C< ress ha } g 1 ‘ f food produ CO? 
pletely off the market 
rhe approach of the pr nt bill, unlike that of illed Milk Act, is general 
rather than specif ediate effect 1 embrace within its sweep 
any i tation food \ ates anv food alrea andardized Bevond thi 
pon the standardization of ar food pr ( e Tut vhether or not at 
present foresec t d outlaw tself 1 ardized, any “‘imitatior 
thereof, whethe Ow « market or |} if roduced While it has not 
far been poss 1 » forecast with confidence a 
portant effec f e pre tions, it s¢ I ) hat their consequences 
i vn prot 1 a fa 1 A re 1 irasti 
er » De pl sper and ‘ au eve for ( 
i tended i ( ( ed Ta tnd WV if purpo 
t 1VO1d t iit forces of f ) On the basis of t 
ta Lie e ar ( 1 tha 1 broa id 
DY 1 wid ra e of 
| 4 f W vd urke 1 ¢ to appear 
I ( I lj 1 to protecti ! the \ 
( es be i i Lhe rol I oO prob 
| ( 4 l 1 ( oO! 1 favorabk oO leratio [ 
I 
f 4 1 e favorable c¢ lera 
e | i to] yut rt from the que 
egisiative pr ve raise our 1 j 
proble as W is ¢ f vuthori ) 
( j ) ( rt he un we ¢ 
I vhi t i ratio rt ’ ould 
A ] ires { | LL prope i yt 
ot et would re are! ul pr ‘ e-CcoO cons uti 
the Bureau of the | Lge ad that Dp es no objection to the sub 
sion of tl rep r ‘ 
~ ere vr 
NELSON A. ROCKEFELLER 
Icting Sec etary 
DEPARTMENT < JUSTICE, 
UFFICE O rHE Det ry ATTORNEY GI NERAL, 
Wasi on, April 21, 1953 
Hon. CHARLES A. WOLVERTON 
Cha (Com? f Interstate Fo Commerce 














Dear Mr. CHarra lt ‘ response t¢ r request for the views of the 
Department of Justice concerning the b H.R to amend subst ion 403 
of the Federal Food, Dr and Cosmetic Act (relating to misbranded food 

Che bill is apparent Le ed to meet the problem resulting from a decision of 
the Supreme Court 1 ch held that the Federal Food, Drug, and Cosmetie Act di 
not prohibit the introduction into interstate commerce of foods which, although 
abeled “‘imitation., ! not comply with the applicable definitions and standards 
of identity promulgated under section 401 of the act. 62 Cases of Jam (Pure Food 
Vanufacturt Ce p v. ( 1 States, 340 | 8. 593 

Che b ould ame ection 403 (c) of the Federal Food, Drug, and Cosmetic 
Act (21 U.S. ¢ 43 (c)), bv inserting two new pars therein Paragraph (1 
of section 403 (c) we in effect, provide that an imitation of a nonstandardized 
food may be introduced into interstate commerce if its label bears the word 
“imitation” in prominent type, followed by the name of the food imitated. New 
paragraph (2) of section 403 (c) would provide that a food shall be deemed to be 
misbranded ‘‘(2) if it is an imitation of a food for which a definition and standard 
of identity has been established, unless it conforms to a definition and standard of 
identity.” 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers not to make any recommendation However, the 


committee may wish to consider clarifying the language of the bill in one respect. 
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> meaning of the above-quoted language of the proposed new paragraph (2) is 





al Presumably, an imitation food will never conform to the a plicable 
le and standard of identity which has been prescribed for a food or elas 
food That is the reason it is designated “imitation If the intent of the 
proposed new paragraph (2) is to prohibit the introduction into interstate con 


merece of anv food product which is an imitation of a standardized food, it would 


seem that the amendment should read ‘‘(2) if it is an imitation of a food for which 


a definition and standard of identity has been established 
The Bureau of the B idget has advised that there is no objection to the sub- 
mission of this report : 
sincerely, 
WiiuiamM P. RoGeErs, 
Deputy Attorney General 


DEPARTMENT OF AGRICULTURE, 
Was/ ington, May § 1 153 
Hon. CHarLtes A. WoLvERTON 
Chairman, Committee on Interstate and Fore gn Commerce 
House of Representatives ; 

Dear Mr. Wotverton: This is in reply te your request of February 10 for a 
report on H, R. 2739, a bill introduced by Mr. O’ Hara, to amend subsection 403 (¢ 
of the Federal Food, Drug, and Cosmetie Act (relating to misbrand food) 

We inderstand that the purpose of the proposed amendment is to prevent thre 
listribution under the act of food items which imitate food for which a ‘“‘definiti 
ind standard of identity’’ has been established, if the items do not conform to 
such definition and standard even thou: 











h they are labeled as imitations 
(his Department does not interpose any objection to the enactment of this 
proposed legislation Che Bureau of the Budget advises that from the standpoint 
of the program of the President, there is no objection to the submission of this 
report 
Sincerely yours, 
Cruz D. Mors 
Unde 


secretary 


THE SECRETARY OF COMMERCE, 
Washington 25, J f 195 
Hon. CHARLES A. WOLVERTON 
Chai n, Committee on Int late and Fo an Comr 


House of Representatives, Washington, D. ( 








Dear Mr. CuatrMan: This letter is in reply to your request of February 10 
1953, for the views of this Department with respect to H. R. 2739, a bill to am 1 
ut ction 403 (« of the Federal Food, Dru and Cosmetie Act (relating to 
isbranded food 

his bill would add to subsection 403 (c) of the Federal Fo D 4 
Cosmetic Act &@ prov mn that a food whicl ated a food for which a finit 
and standard of ident { ( aid yt conto! to such det t10 na 
tandard. would b 16¢ { mist 1 leda | ref DI hite Che ibsec ‘ 

( ntlv pr | only that af js} b mit ‘o be 1 branded t al 
Litation o other food il lat bea type of unifor e and pron 
ene h rd mitatior snd I eciately thereat t na e of [ food 
nitated 

We recor end agai I ent H. R. 2739 

dD i . and andards « le ( ed und } Federal ] ) Drug 
and Cosmetic Act have beer garded ( 1 minimu standards in certa 
respects To date such standards exist for about 20 related food-item group 
iixamples are: Cereal flours; ilk and cream; cheese; fruit preserves, butters and ‘ 
jellies; eggs and egg products; canned fruit; and canned vegetables. If “‘imita- 
tions’ of these foods are permitted, they ovld b standard’ in 
n the sense that they ould no eet the definit al rds of identity 
Subsection 403 (g) of the present law provides that which there 
exists a definition and standard under section 401 but not confor: 
to it or is not labeled as specified is ‘‘misbranded ’ Some i has existed as 
to whether the provisions of section 403 (g) apply when a food is labeled “imita- 
tion” in accordance with the provisions of section 403 (¢ However, in a recent 


case the Supreme Court he Id that a product labeled ‘ mitation’’ need not conform 
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to the standard established under section 401 of the food item. H. R. 2739 
would overturn that decision. 

The basic question so far as H. R. 2739 is concerned is whether it is desirable 
to legislate away freedom in production and consumption and freedom of choice 
in eases where the public safety is not involved. Full information about products 
to be consumed, of course, underlies freedom of choice Present law requires 
labels of food products to show to a limited extent content and identity. In the 
instance of the 20 or so food-item groups for which standards of definition and 
identity exist, we have gone further with the matter of mandatory identification 
and have provided basic formulas, with ratios, tolerances, limitations, and op- 
tional factors. A product which conforms may bear a designated name. Provided 
the consumer is adequately informed of the nature of the product he is purchasing, 


we question whether he should be stopped from purchasing and consuming foods 
which do not meet a given standard of excellence, or that producers should be 
prevented from making and selling substandard food labeled to show that it is 
substandard when it is neither adulterated under section 402 of the Federal Food, 
Drug, and Cosmetie Act, nor otherwise in violation of Federal, State, or local law 


When a food for which a definition and standard of identity exists is manu 
factured ir a substandard fashion and labeled ‘‘imitatior ” the purchase ris imme 
diately put on ng that the product is in some way a variant, presumabl 
inferior, from what he may have expected 

Moreover, any food product not covered by a definition and standard of 








identit which would include a food product labeled “‘imitation’’—is required 
under subsection 403 to show the common or usual name, if any, of the food 
and, in case it is fabricated from two or more ingredients, the common or usual 
name of each such ingredient, with certain specified exceptions. These require- 
ments appear adequate to sefeguard the public interest. For these reasons, we 


believe that the subject bill is neither necessary nor desirable to protect the public 
interest and would impose an undue burden on food producers and processors 

We have been advised bv the Bureau of the Budget that thev would interpose no 
objection to the submission of this letter to your committee 

If we can be of further assistance in this matter, please call on us 

Sincerely yours 
WALTER WILLIAMS, 
Icting Secretary of Commerce 

The CHatrMan. The first witness will be Mr. M. R. Garstand, 
counsel, National Milk Producers Federation, Washington, D. C. 

Preceding that, Mr O’Hara,. do you have any remarks you would 
like to make? 

Mr. O’Hara. No, Mr. Chairman. I think that the chairman has 
stated the substance of the purpose of the bill. There has been a 
great deal of interest in this legislation, some favorable and some in 
opposition. I think the hearings will bring out all of this. 

The CuarrmMan. Very well, Mr. Garstang, give vour name in full, 
and the organization for which you speak and proceed with your 
statement, please 


STATEMENT OF M. R. GARSTANG, COUNSEL, NATIONAL MILK 
PRODUCERS FEDERATION, WASHINGTON, D. C. 


Mr. Garstana. Mr. Chairman, my name is M. R. Garstang, and 
I am counsel for the National Milk Producers Federation. 

The National Milk Producers Federation is a nationwide organiza- 
tion of dairy cooperatives. It’s headquarters are at 1731 I Street 
NW., Washington, D. C 

The federation has 101 direct member associations and some 600 
or more submember groups. It represents approximately half a 
million dairy farmers and the cooperatives which they own and 
operate and through which they act together to process and market 
at cost the milk and butterfat produced on their farms. About 
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States is marketed by producers through cooperatives connected with 
the federation 

The federation represents primarily the viewpoint of dairy farmers 
and 75 peenent of the members of our board of airectors are actively 
engaged in the production of milk for market. At the same time, 
practically every major type of dairy product made the United 
States is manufactured and sold by the dairy cooper: ive represented 
by the federation 

The federation is in favor of the O'Hara bill, H; BR. '2739:'. We 
assisted in its drafting and urged its introduction. Our position on 
it was reconsidered last November at our annual membership meeting 

Houston, Tex., and a strong resolution supporting it was adopted 

The need for this legislation arose in 1951, when the United ry amy 
Supreme Court decided the /mitation Jam case (62 cases, More or Less, 
Each Containing Sir Jars of Jam, et al. v. Unated States, 340 U.S 593, 
71 DS. Cb. 515 In that decision the court overturned the previous 
policy of the Federal Food and Drug Administration relating to sub 
standard or imitation products which purport to be standardized 
foods. 

The Food and Drug Administration had excluded imitations of 
standardized foods from the interstate market under the authority 
of section 403 (g) of the Federal Food, Drug, and Cosmetic Act (21 
U.S. C., see. 343 (g)). Imitations of nonstandardized foods were 
permitted under section 403 (c) of the act (21 U.S. C., see 343 (e 
provided they were labeled “imitation.’ 

The court held that section 403 (c) applies to standardized foods 
as well as to those for which no standards have been prescribed and 
that substandard and imitation products which purport to be stand- 
ardized foods may be marketed in interstate commerce, if they bea 
the imitation label. 


one-fifth of the milk or milk equivalent sold from farms in the United 


The effect of the decision is to weaken food standards and to take 
a step backward in the promotion - high-qus ality foods 
Among other things, it enables manufacturers of inferior or sub- 


standard foods to avoid compliance with food and drug standards by 
using the adjective “imitation” in connection with the name of a food 
it enables imitation products, manufactured from cheap ingredients 
or diluted with water, to compete with standardized foods made in 
accordance with the standards from more costly ingredients; it en 
courages the production of inferior food and reduces the incentive to 
manufacture high-quality standardized food; and it tends to re-creat 
the very confusion which the standards were designed to eliminate 

It permits the qué ality of substandard products labeled “imitation” 
to range as far and as wide as modern engineering and chemical skill 
can devise, with no satisfactory way for the public to judge actual 
value. Lack of quality can now be concealed rather successfully from 
purchase rs and some measure of protection is necessary 

The decision in the Imitation Jam case is based on the wording of 
the present statute. It is clear from the opinion that by changin 
this wording Congress may, if it so desires, protec t food standards és 
regulating the marketing of substandard and imitation products 

We were getting along very well under the rule which prevailed 
before the decision of the Supreme Court in the Imitation Jam case 
We should go back to that rule and give it a further trial. 
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That is the object we had in mind when we assisted in the drafting 
and urged the introduction of the O’Hara bill. Its purpose is to 
offset the effect of the Imitation Jam case 

It provides a different rule for standardized and nonstandardized 
foods The nonstandardized foods could be imitated, provided the 
imitation products were properly labeled. That is in line with the 
rule which prevailed prior to the Supreme Court decision. Imitations 
of standardized foods could not be sold in interstate commerce without 


first having standards prescribed for them. Thus, food and drug 
standards would be protected by prohibiting unregulated imitations 
of standardized foods. At the same time, substandard foods would 


not be completely barred from commerce, but standards for them 
would be prescribed and they would be required to conform to 
reasonable specifications. 

In some respects, the Supreme Court decision has set us back to 
about where we were before the Federal Food, Drug, and Cosmetic 
Act was enacted in 1938. Under the old Food and Drug Act of 
906, substandard products, with practically no regulation as to 
quality, could be sold under distinctive or fanciful names. Sub- 
lard jam, for example, was sold under the fanciful name of 

sred Spred.”’ 

The conditions which developed under the distinctive name provi- 
sion (sec. 8 of the Food and Drug Act of 1906) contributed to the 
demand for the repeal of that provision and for enactment of the 
present law. The imitation provision of the present law, as now inter- 
preted by the Supreme Court, will permit a reversion to the same 
unsatisfactory conditions that existed under the 1906 act, unless the 


stant 


wording of the law is corrected by legislation. 

Corrective legislation should be enacted now, before such a condition 
fully develops and before investments have been made in plants, 
equipment, and programs for the production of substandard foods. 

The foregoing portions of this statement have been confined to 
the problem created by the Supreme Court decision and to the 
proposed remedy. I now would like to relate the matter more directly 
to the dairy industry 
Economic adulteration of foods is by no means new, and dairy 


prodaucts hav come 1n for their fair share IF Leslie Hart, in the 
January 1952 issue of the Food, Drug, Cosmetic Law Journal, describes 
conditions which existed in France during the 19th century. Butter 
was cheapened by addition of chalk, potato stare h, or meal, and veal 
fat. Milk was skimmed, with starch paste, gelatin, or gum added 
to restore its body, and with vellow color added to conceal the blue 
tint caused by skimming. The same author reports that in 1880 


some 73 percent oj the m Lik supply for Buffalo, N Y , was watered. 

We have come a long way in the intervening years, and such crude 
adulterations are no longer practiced. But a constant effort is 
equired to prevent more subtle ones from taking their places. Dairy 
farmers and the dairy industry have continually sought to improve 
the quality of dairy products, and we are justly proud of the progress 
that has been made in that respect 

Dairymen led the way in setting up Federal standards for foods. 
\ standard for butter which names the ingredients that may be used 
and excludes all others was enacted into Federal law March 4, 1923. 
Standards for canned goods followed in 1930, but it was not until 
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15 years later that a comprehensive system of standards for othe 
foods Was authorized by the Federal Food, Drug and Cosmetic Act 
The butter standard and the beneficial effect which it had on the 
market played an important part in the passage of the later act 
One of the factors which led to the : doption of the butter standard 
was the confusion that resulted from the lack of a uniform butterfat 


content for butter. A Senate report in the 74th ¢ oneress No a) 
Ist sess des¢ ribes this condition as follows 

In the absence of a standard for butter there existed, before Congress acted 
most chaotic condition in the ! But i 
market with a fat content varving from about 66 to 85 percent o1 ore S 
manufacturers deliberately worked wa » ft r Dp ( t 
butter prices for t 1 at the sar ne cu ut arke 
farmers’ butterfat The passage of the definit t lard ] 
butter cleared up this cheotie condition to the advantag f producer 
fat and of ma f tur lis but s and col f } r \ } 
which does not meet the definition of soure ol hich falls below the S80 
fat prescribed, can no longer | sold as butter Conditions similar 
which prevailed with respect to butter exist today wit! a 
modities and can be corrected onl v the act 
will be particularly true of manufactured produc col 
ingredients of different values 


In addition to statutory standards for butter and nonfat dry milk 
he Federal Kood 


] 
K, condensed mili 


solids, standards have been established unde 
Drug, and Cosmetic Act for cream, evaporated mi 
powdered skim milk, and cheese. Standards for ice cream are und: 
consideration by the Food and Drug Administration. 

Dairymen are interested in the decision in the Imitation Jam cass 
because of the effect which they fear it may have on the integrity 
of food standards. Under that decision, substandard foods, with 


l 
} 
i 


little or no control under the misbranding section as to quality, can 


be sold in interstate commerce, provided they are labeled as imita 
tions. Whether the quality of imitation products can be effectively 
regulated under other provisions of the act remains to be seen. Pos 
sibly some of the same problems will be encountered which made it 
difficult to regulate the quality of fancifully named products under 
the 1906 act. For example, how can you show that a valuabk 
constituent —butterfat—has been abstracted from imitation butter 
if there is no prescribed percentage for butterfat in imitation butter? 

Competition with less costly imitations will make it more difficult 
and less desirable for producers of standardized dairy products to 
meet the requirements of the standards. Lack of uniformity in the 
quality of substandard products will confuse consumers and provide 
an opportunity for the unscrupulous to deceive and cheat them 
Low-quality imitations will arouse consumer distaste for a ] 
which will be reflected to some extent against the standardized 

Dairymen are also interested in the Imitation Jam case decision 
because they fear it will have a tendency to encourage the produc ion 
and sale of imitation and substandard dairy products. The dairy 
industry seems to be peculiarly vulnerable to, and plagued by, imita- 
tions. This is due in a large measure to the ease with which low-cost 
vegetable oil can be substituted for higher priced butterfat in dairy 
products. The difference in the cost of producing these two ingré 
dients is substantial, one being a vegetable product and the other being 
an animal product. Possibly we ought to consider it an honor to be 


yroduct 


rrades 
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imitated, because historically it has been the desirable and prized 
objects which have been imitated 

Imitations of dairy products have been de veloped LO such a high 
degree and 1! such detail that in many cases consumers have difficulty 
in distinguishing between the imitations and the genuine articles. 
This condition is conducive to confusion and substitution, particularly 
in connection with bulk sales or individual servings where the consumer 
does not have an opportunity to see the label And, of course, there 
are still with us a few manufacturers who are not above substituting 
cheaper oils for butterfat and selling the resulting products for, and at 
the price of, renuine dairy products The [mitatior Jam case, by en- 
couragcing the prod iction of a ovreater volume ol imitations, widens the 
opportunity for this ty pe of economic fraud. 

Under the rule laid down in the Imitation Jam case, substandard 
products labeled as imitations would not have to be uniform as to 
quality, and the same confused and chaotic conditions that prevailed 
before the butter standard was adopted may res ilt with respect to the 
imitations. For example, the butterfat content of imitation dairy 
products could vary widely and cheaper ingredients could be substi- 
ted in various percentages for the more expensive ones Accurate 
labeling would not eliminate the opportunity to take advantage of 
consumers. The imitations would be sold to a large extent to low- 
income groups 

What good would it do for an imitation butter label to state truth- 
fully that the product contained 65 percent butterfat, if the consumer 
did not know whether that was good or bad? With modern chemistry 
and modern manufacturing methods, imitators would have a field day 
in developing substandard products which would look like, taste like, 
d like dairy products, and which would be 
offered to consumers as something “‘just as good as”’ the standardized 
articles 


smell like, and be packag 


The decision of the Supreme Court raises again the whole question 
of whether we should have standards for foods and, if so, the extent 
to which the standards should be applied. One of the principal 
objectives of the present law was to maintain the integrity of foods 
by authorizing standards. Now the integrity of the standards, as 
well as that of the foods, is threatened. 

We tried enforcing a pure food and drug law without standards 
from 1906 to 1938. The results are well stated in the following quo- 
tation from Senate Report 361, 74th Congress, Ist session.: 

The absence of definitions and standards of identity has seriously handicapped 
he effective operatio! of the present law in maintaining the integrity of our food 
supply The provisions of the present law, as well as those of this bill, dealing with 
] j Iteration, that is, the cheapening of foods either through 
lessening the quantities of valuable constituents or through the substitution of 
‘heaper constituents, require definitions and standards whereby the article can 
be judged. 


led economic adu 





We also tried unsuccessfully under the 1906 act, and abandoned in 
1938, the manufacture and sale of substandard products under fanciful 
names. Surely, much the same difficulty will result from the manu- 
facture and sale of similar articles labeled as imitations. 

If we are going to have standards, they should be good ones and 
they ought to be protected against substandard imitations. Producers 
of quality foods who have worked for many years to develop good 
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products and who are continuing to work for better quality should be 
entitled to some consideration as against imitators and producers of 
substandard goods. There would be nothing unreasonable or unfair 
in requiring an imitation product to have at least one original feature 
that would clearly distinguish it from the food imitated. By the 
same token, it is quite unfair to permit a quality food to be imitated 
down to the last detail. 

Standardized foods should be protected against imitations as an 
incentive to the production of quality food and as compensation for 
meeting the requirements of the standards. Thus the standards 
would be worth striving for and would be a goal which, when attained, 
would be an asset and not a burden 

Different grades of foods are desirable in many cases to serve 
different purposes and to serve different income groups. Wherever 
it would serve a useful purpose to have on the market different grades 
of a standardized food, it would be much better to provide standards 
for the various grades than to permit substandard products to be 
marketed as imitations without adequate regulation as to quality and 
uniformity. 

It has been earnestly argued that the control of imitations will 
stifle the development of new products. This argument overlooks the 
important distinction between an original new product and a more 
cheaply produced imitation of an old one. 

There is nothing in the bill before you which would adversely affect 
the development of original new products. This is because such 
products would not be imitations purporting to be standardized foods 
and, there a would not be covered by the proposed legislation. 
Neither is there anything in the O'Hara bill which would hamper a 
aaaaisetaeas in putting on the market a standardized food at the 
lowest possible cost, provided he did not cut corners in the quality or 
quantity of the ingre dients 

Che O’ Hara bill would reach two types of products: those which are 
substandard, such as butter or cheese containing less than the required 
percentage of butterfat; and those which are direct imitations, made 
from less costly ingredients and carefully designed to resemble in every 
detail a more valuable product. 

It isn’t necessary to the development of a new product that it be 
permitted to imitate exactly an old-established one. Plastics are a 
good example. It has not been necessary to make plastic garden hose 
in complete initation of rubber garden hose. Neither has it been 
necessary for plastic upholstering material to completely imitate 
leather or mohair. Plastic dinnerware which can be clearly dis- 
tinguished from china has won consumer acceptance on its own merits. 

There is one benefit, however, to be gained by making a new product 
in complete imitation of an established one. That is the advantage 
resulting to an imitation from the good will and consumer acceptance 
which has been built up for the older product. 

That this may be one of the factors influencing the development of 
complete imitations is indicated by the fact that the imitators copy not 
only the characteristics of a food but also the details of its packaging. 
For example, in a recent case, the court pointed out that the imitation 
there involved not only resembled ice cream in appearance, color, taste, 
texture, body, and melting qualities, but that, in addition, it was 
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packaged and offered for sale in containers of the same size, shape, and 
description as those used in the packaging and selling of ice cream. 

There is one important thing which the O’Hara bill does not do. 
It does not require future standards for a product which would other- 
wise be in imitation of a standardized food to prescribe at least one 
clearly distinguished feature, so consumers would not be confused, 
and so fraudulent substitution could not be so easily made. 

Such a provision would protect standardized foods against com- 
plete and total imitation, would impose no unreasonable burden on the 
imitators, and would be a good long step forward in the promotion of 
cood food, honestly and fairly produced and sold 

The CuarrMan. Are there any questions, gentlemen’ 

Mr. O’Hara. Mr. Chairman 

The Cuatrman. Mr. O’Hara 

Mr. O'Hara. It is right, is it not, that H. R. 2739, the bill before 
us, would make these two points clear in the consideration of this 


) 


subject 

One, if a standard exists for a product, a substandard quality o1 
imitation of that product, cannot be moved in interstate commerce, 
even. if it were labeled “‘imitation.’’ 

Is that not true? 

Mr. Garstana. That is true. In order for a substandard or a 
lower ore de article to move In interstate commerce under this bill, its 
proponents would have to vO before the Food and Drug Administra- 
tion and obtain a standard for the lower grade and then the product 
would have to conform to that standard. 

Mr. O'Hara. No. 2. Food products labeled “imitation”? would be 
permitted in interstate commerce only if no standard had been estab- 
lished for such a product which Is imitated. 

Mr. GarstanGa. That is right; and that is in line with the rule 
which prevailed before the Supreme Court decision 

Mr. O’Hara. Then, this bill bars from interstate commerce prod- 
ucts which are labeled “imitation,” if no standards have been estab- 
lished or the product imitated? 

Mr. GarstaNnG. Imitations of standardized foods would be barred, 
even though labeled “imitation,” unless a standard were obtained for 
the imitation. 

Mr. O’Hara. Would it bar a product which might otherwise be 
an imitation if the standard had been established? 

Mr. Garstana. That is right; if a standard were obtained for the 
imitation, it could then move in interstate commerce. 

Mr. O’Hara. | think your answer does not appear in the record. 
Is that right? 

Mr. GarstanG. That is right; yes, sir. 

Mr. O'Hara. Now, the dairy industry has, over a period of 50 
years, endeavored to set up the highest possible standards for milk, 
butter, and cheese, and all products of the dairy industry that it is 
possible to set up. Is that not true? 

Mr. GarstTana. Yes. 

Mr. O'Hara. And constantly you find not only milk, but many 
other foods that were diluted, by making them substandard. 

Mr. GarsTANG. Yes, sir. 

Mr. O'Hara. Then, there are certain manufacturers putting out 
imitations of products which have been built up and established in 
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the minds of the consuming public over the period of years and it 
becomes a problem not only as to the question of the food value of 
the imitation, but also it becomes an economic problem to the dairy 
industry and the other industries which are producing so-called high- 
quality pure-food products. Is that not true? 

Mr. Garstana. That is right. 

Mr. O’Hara. You feel that this bill will give the Food and Drug 
Administration the right to set up standards for the food product 
itself, and also for so-called imitations. Is that correct? 

Mr. Garstana. That is right. 

Mr. Priest. Mr. Chairman. 

The CHarRMAN. Mr. Priest. 

Mr. Priest. Just one question. On page 1 of the bill, the para- 
graph beginning with line 6: 

(c) (1) If it is an imitation of a food, other than one for which a definition and 
standard of identity has been established, unless its label bears, in type of uniform 
size and prominence, the word ‘‘imitation’’ and, immediately thereafter, the name 
of the food imitated. 

My question is, What determines what is uniform size and promi- 
nence? Is there a standard for uniform size and prominence on the 
label? 

Mr. GarstanG. | am sure there is such a standard, because that is 
exactly the same wording that is in the present law. 

Mr. Prisst. It is the same? 

Mr. Garsrana. It is exactly the same rule that applied to that 
type of product before the Supreme Court decision, ‘‘Uniform size 
and promine nce’? means that if you were going to sell imitation cheese, 
the word “imitation” would have to be in type as large as “c heese.”” 

Mr. Prinstr. As thé word ‘cheese.’ 

Mr. Garstana. Yes. 

Mr. Priest. Then there follows also 
unless its label bears, in type of uniform size and prominence, the word “imitation” 
and, immediately thereafter, the name of the food imitated. 

If vou are labeling a product that is an imitation of cheese, as | 
understand it under that provision the label would have to bear in 
uniform type and size the words “‘imitation cheese.”’ 

Mr. Garstana. Yes. What it means is that the word “imitation”’ 
would have to be put in conjunction with the word ‘‘cheese.”’ 

Mr. Priest. That is what I mean. 

Mr. GarstanG. You could not put in the body of the label the 
word ‘cheese’? where evervone could see it very readily, and then 
away down at the bottom put the word “imitation.” 

Mr. Priest. That is the way I thought. 

I thank you. 

Mr. Beamer. Will the gentleman yield? 

Mr. O’Hara. Yes, I will yield to the gentleman. 

Mr. Beamer. An illustration would be vanilla extract; vanilla 
flavoring extract. That is, pure vanilla and the word “pure’’ must 
be the same size as “vanilla.” Now, if they make imitation vanilla 
extract, which is compounded from vanillin and coumarin, those other 
ingredients must have the same size type as the word “imitation” and 
the word “extract.” I think that is the point that is implied in this 
language. 


§1571—54——_ 
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Mr. Priest. | believe that is all, Mr. Chairman. 

Mr. Hesevron. Mr. Chairman. 

The CuarrMan. Mr. Heselton 

Mr. Hesetron. Mr. Garstang, I take it that in your opinion, one 
of the evils which this bill seeks to correct is the sale of dairy products 
with a low butterfat content 

Mr. Garstana. That is one of the things that will develop if this 
change is not made. 

Mr. Hesevron. Ice milk, as I understand it, is an intermediate 
product between ice cream and sherbet. 

Mr. Garstana. To some extent. 

Mr. Hesev_ron. And it has a low butterfat content. 

Mr. Garstana. Yes. 

Mr. Hesettron. It has in recent years become a product of wide- 
spread use; is that right? 

Mr. Garstana. Yes, it is developing, 

Mr. Hesetron. Would this bill, in your opinion, affect the produc- 
tion and sale and consumption of ice milk? 

Mr. Garstang. The dairy industry is doing, with respect to ice 
milk, exactly what this bill would set up as a general rule. In hearings 
that have already been held before the Food and Drug Administration 
on standards for ice cream, a standard has been asked for ice milk. 
The standards would spell out just how much butterfat should go 
into ice milk and how much butterfat should go into ice cream. 

When you do that, you have reasonable definitions and standards 
of both products, one with a high butterfat content and one with a 
low butterfat content. Then people buying it know what they are 
getting. 

Mr. Heseiron. It is true that hearings have been held in connection 
with the establishment of standards, but no decision has been had. 

Mr. Garstana. That is right. 

Mr. Heseiron. Would this bill have the effect of bringing about the 
same results: that is, Would this bring about legislatively, what is 
wanted for standards in ice milk; by ruling of the Secretary? 

Mr. Garstana. Yes, I think so. This bill probably would require 
the obtaining of a standard for ice milk. They have voluntarily asked 
for it; but this bill would probably require it. 

Mr. Hesevron. Would this bill, if it became law, have the effect 
of depriving those who would like to buy and consume ice milk 
that privilege? 

Mr. Garstane. No; it would not. I think it would protect them, 
because it would call for a standard for ice milk. When a consumer 
bought ice milk, he would know exactly what he was getting. With- 
out a standard for the lower quality product, the butterfat might 
be practically nothing; or it might range upward to where it was 
confused with ice cream. There would just be no regulation of it. 
One manufacturer could put out ice milk with 1 percent butterfat, 
and another one could put out 3 percent, and another one 4 percent. 

Mr. Hese.ron. Let me read this statement and ask you to com- 
ment on it: 

H. R. 2739 then will render subject to seizure all food which is in imitation 


for standard foods, even though the imitation is so labeled and maybe more 
healthful and nutritious than the standardized food, and might retail for a 


low er price 
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Mr. Garstana. Well, what it would do would be to require the 
lower priced imitation to go in and obtain its own standard. 

Mr. Hesevitron. Will it be subject to the procedure of foods which 
are imitation, to standard foods and even so labeled, which may be 
more healthful and nutritious and may sell at a lower price? 

Mr. Garstana. Yes, if the imitation you refer to does not obtain 
a standard and continues to try to use interstate markets, then this 
bill would bar it from the market until a standard was obtained for it. 

Mr. Heseiton. Would it also have the effect of pricing out of the 
market these kinds of food? 

Mr. Garsrane. I do not think it would price them out of the 
market. I think it would benefit the sale of a substandard product, 
if you obtained a standard for the lower grade product. 

Mr. Priest. Mr. Chairman, will the gentleman yield? 

Mr. Hese.ton. Yes. 

Mr. Prisest. I just want to clear up one point in my mind. 

Is there a standard prescribed, for example, as to the percentage 
of butterfat, that commercial butter must contain? 

Mr. Garstana. Yes. 

Mr. Priest. Do you know what the percentage is? 

Mr. Garstana. It is 80 percent. 

Mr. Priest. 80 percent. 

Mr. Garstana. Yes, sir. 

Mr. Priest. Thank you. 

Mr. Heseiton. The butterfat content ranges quite considerably, 
does it not, in various States; that is, there is no standard? 

Mr. Garstana. I do not think it does range very much. 

in order to move in interstate commerce, the butter must contain 
at least 80 percent butterfat and I think practically all butter is 
fairly close to that percentage. 

Mr. Huse.tron. What is the butterfat content of milk? 

Mr. Garstana. It varies. The national average is about 3.95 
percent. 

Mr. Hxzse.ron. What is the butterfat content of ice milk? 

Mr. Garstana. The butterfat content of ice milk varies by States 
There is not as yet any Federal standard for it. I do not know what 
it might average; some of it is around 3 percent. 

Mr. Hwsevton. I have here a statement as follows: 

Ice cream, however, is not a standardized product and theoretically there 
could be a different standard in each of the 48 States, if the States so decreed 
In fact, the legal minimum butterfat content varies from 9 percent to 14 percent 
with a majority of the jurisdictions having 10 percent as the legal minimum 

Ice cream is made with a butterfat content up to 25 percent 


Is that an accurate statement? 


Mr. Garstana. | think that is probably an accurate statement. | 
do not believe there is very much 25-percent-butterfat ice cream, 
though. 


Mr. Hesexiton. You do not think if this bill became law it would 
have any adverse effect, so far as the producers of ice milk are con- 
cerned? 

Mr. Garstana. No, I do not. The producers of ice milk have 
already asked for a standard for ice milk, so they are doing exactly 
what this law would compel them to do. 
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Mr. Hesevron. You do not suggest that there is anything dele- 
terious in ice milk as a product for the consuming public, do you? 

Mr. Garstana. No, sir. 

Mr. Heseuron. And it is a relatively inexpensive product, is it not? 

Mr. Garstana. That is right. 

Mr. Heseurton. If my colleague from Minnesota [Mr. O’Hara] will 
forgive me—this is not asked out of curiosity 

Mr. O’Hara. You must have an ice-milk producer in your district. 

Mr. Heseuton. | do not know whether I have or not. 

What I want to ask is a different question, if you will bear with 
me, having in mind the battle which raged over oleomargarine. 

Oleomargerine i is not in this picture at all, is it? 

Mr. Garstana. No, sir. 

Mr. Hese.iron. It would not be affected one way or the other? 

Mr. GarsranG. Oleomargarine has a Federal standard and so it 
is already taken care of. 

Mr. Husevton. That is all. 

The CuarrMan. Before we proceed with the questioning, 1 would 
like to recognize in the audience several students from Syracuse Uni- 
versity who are in Washington for the purpose of observing congres- 
sional committee procedures. 

We are very pleased to have these young folks visit with us today. 
We feel highly complimented that you should come to the Committee 
on Interstate and Foreign Commerce in order to obtain some informa- 
tion with respect to committee procedures. 

I am inclined to believe there is no other committee of Congress 
that you could have come to more properly, not only to gain knowledge 
as to committee procedure; but also from the standpoint of the wide 
and varied jurisdiction that this committee has. 

You could call and visit this committee almost any day of the week 
and you would find it in session and you would probably find it on each 
day discussing some question different from that which you had heard 
on the previous day. 

As I have said, the committee is one of wide and varied jurisdiction. 
The committee has been in existence since 1795, in continuous opera- 
tion from that time until the present, during which its jurisdiction has 
been growing until at the present time I think it has a wider jurisdic- 
tion than any other single committee of the Congress. 

We have jurisdiction over practically all of the regulatory bodies 
of our Government, which would include the Interstate Commerce 
Commission, the Securities and Exchange Commission, the Federal 
Power Commission, the Civil Aeronautics Board and the Federal 
Trade Commission. Just about everything that is worthwhile in our 
Government in the way of business comes within the legislative 
jurisdiction of this committee. 

I did overlook mentioning communications, in which we are all 
interested, because that includes not only telephone and telegraph 
and cables, which would be naturally expected; but in addition it 
covers radio and television. 

So you can see, this committee does have a very wide jurisdiction. 
We appreciate your presence this morning. We hope that your visit 
will be of some profit to you and that you will go away with a feeling 
that congressional committees do investigate subjects different from 
those which are on the television and probably dealing more inti- 
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mately with matters in which our people are interested from a sub- 
stantial standpoint, and not merely from an entertaining standpoint 

If during your stay here in Washington this week you should feel 
inclined to return to this committee, you will find it in session; you 


will find it considering some subject of importance, and I want to 
assure you that no matter how often you come or how long you stay 
you are indeed welcome. 

Mr. Derountan. Mr. Chairman, I wonder if any of the young 
ladies are from the great county of Nassau in New York State 

The CHarrMan. At least, they are not willing to acknowledge it. 
{Laughter. | 

Are there any further questions? 

Mr. Haute. Mr. Chairman. 

The CHatrman. Mr. Hale. 

Mr. Hae. | want to ask about the last two paragraphs in your 
statement. 

I understand that you suggest the possibility of an amendment to 
the bill and I wonder if you have any amendment proposed covering 
the point that you refer to in the two closing paragraphs of the 
statement. 

Mr. Garstana. We have one which I will be glad to put into the 
record as a part of the statement. Shall I read it? 

Mr. Hate. Please do. 

Mr. Garstana. It would be subparagraph 3 of the bill: 





3) Definitions and standards of identity hereafter established for produ 
which would otherwise be in imitation of any food for which a definition and 
standard of identity had previously been establishe¢ | prescribe a difference 
in texture, color, flavor, or other characteristics suffieient to render the two 


products clearly distinguishable 


Mr. Haute. Would the gentleman leave that suggestion, then, with 
the committee? 

Mr. GaArsTana. Yes, sir. 

Mr. Haue. Have you copies of that prepared? 

Mr. Garstana. | have only the one copy with me. I can get some 
more. 

Mr. Hate. That is all, Mr. Chairman. 

Mr. Petty. Mr. Chairman. 

The CHarrMan. Mr. Pelly. 

Mr. Petiy. Mr. Garstang, as I understand there are various 
grades of ice cream, one of which, as I understand, is the lower grade 
due to the induction of air into the ice cream, so that it creates more 
bulk and uses less dairy products. 

Mr. Garstane. J am not too familiar with the actual manufacture 
of ice cream. I presume that some—lI am very sure that some does 
have more air in it than others. 

Mr. Petuy. I am wondering whether that would come under the 
classification of substandard which in your testimony you referred 
to as butter and cheese, and items which do not have the full amount 
of butterfat. 

Mr. Garsranea. I would be inclined to think that it would not. 
Of course, we have to find out first what the standard is going to be 
when the Food and Drug Administration finally promulgates it. It 
has not yet been issued. But I would be inclined to think that that 
type of a product would not be substandard. 
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There is on the market a very limited amount of a product called 
whipped butter, in which air has been worked into butter and the 
Food and Drug has perm itted that to move in interstate commerce, 
even though there is a standard for butter, because the percentages 
are still the same; the butterfat content of that is still 80 percent. 

Mr. Preity. Well, I can only speak for the west coast. I believe 
that in my part of the country a very substantial amount of ice cream 
is sold and sells at a very substantially lower price than the regular 
ice cream, which as I understand has air in it, and I am interested in 
finding out as to how this particular legislation would affect the 
shipment in interstate commerce of that lower priced ice cream. 

Mr. Garstane. Well, I think it would depend entirely on what is 
set into the standards which the Food and Drug Administration finally 
promulgates. If they put into the standard a minimum weight re- 
quirement that, of course, would have to be complied with and that 
might affect the product you refer to. 

Mr. Preity. Well, in your testimony you referred to dilution of milk 
with water and reflected on that lower substandard milk, and I won- 
dered whether any such reflection would be on ice cream due to its 
dilution with air. 

Mr. GarstanG. I think it would depend entirely on what is in the 
standard for ice cream when it is finally issued. 

Mr. Petry. I think that the manufacturers of ice cream would be 
very interested in knowing how this legislation would affect them. 

Mr. Garsranea. I do not know. I really do not know what is in 
the recommended standard for ice cream. It is possible that there is a 
minimum weight in the standard. If there is, then I think it probably 
ba affect this type of poe t 

. Pevty. Would it be possible for you to ascertain the effect on 
suc . ice cream and mi: abbe supply it to the committee? 

Mr. Garstana. Yes; I will do that 


The information is as follows:) 
The proposed standards call for 1.6 pounds of solids per gallon of ice cream and 
a minimum total weight of 4.5 pounds per gallon. This allows about 2 gallons 
of ice cream to made fron allon of mi: \ product containing more air and 
weighing less would be barred by this bill unless a standard for it were obtained. 


Mr. Petry. Thank you. That is all. 

The CuHarrmMan. Are there any further questions? 

. Hate. Mr. Chairman, I have one further question. 

The Cuairnman. Mr. Hale. 

Mr. Hare. Mr. Garstang, can you give an e xample of the kind of a 
situation to which your amendment would reach, which is not reached 
by the bill? 

Mr. Garstane. Well, I think an excellent example of it would be a 
situation that developed when sherbets were first developed and put 
on the market. 

Sherbets at one time were made, and can be made, so closely 
resemblance to ice cream that you cannot tell one from the other. 

The industry, policing itself, put a different texture in the sherbet 
so that you can tell one from the other. I think that was a very wise 
thing they did, and sherbets have developed. It has not hurt their 
development at all, and they have developed an identity of their own 
and they sell on their own identity. I think it has worked out very 
fine. I think it could be done with respect to other foods. 
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Mr. Have. If you can make a sherbet that tastes as good as ice 
cream 

Mr. Garstang. They taste very good with a different texture. 

Mr. Hate. I still do not quite apprehend what you want. You 
want to prevent ice cream being imitated, or you want to prevent 
sherbets being marketed as ice cream. Is that what you are ge tting 
at? 

Mr. Garstana. | think that is one of the things that has been 
prevented. The industry has set up enough difference between the 
sherbets and ice cream that the consumer can tell one from the other, 
and the man in the soda fountain cannot sell the cheaper one for the 
price of the more expensive one. 

Mr. Have. I am not talking about brands. I am talking about the 
standards of the products. 

Mr. Garstana. Yes, sir. 

Mr. Hauge. Can you give any other illustration? 

Mr. Garstang. Well, | think it might apply to any type of a food. 
A little less clear example would be the ice milk. 

Mr. Haute. What? 

Mr. Garstana. Ice milk. They are proposing standards for ice 
milk, proposing to set the butterfat content low enough that there 
is little difference in the taste, so you can tell the difference between 
ice milk and ice cream. 

Mr. Haute. Thank you very much, Mr. Garstang. 

The Cuarrman. Are there any further questions? 

What is the basic reason for this legislation? Is it to prevent unfair 
competition or is it to protect the health of the people? 

Mr. Garstang. | doubt that it is primarily to protect the health 
of the people. 

I think it is more to protect them against economic frauds, such as 
the selling of a cheaper grade product at about the price of a more 
expensive one, one made from more costly ingredients. 

One of the big thines which it will do, and we think one of the 
most important ones, is to cut down the confusion and dece ption that 
might otherwise exist where imitation products range all of the way 
from very poor to very good. 

The CHarrMan. Are there any further questions? 

Mr. O’Hara. Mr. Chairman. 

The CuarrmMan. Mr. O'Hara. 

Mr. O’Hara. Mr. Garstang, of course under the present law, if a 
food or an imitation food were deleterious to health, in the sense that 
it was injurious to health, there is authority under the present law 
for the Food and Drug Administration to take action in such a case. 
Is that not tr 

Mr. Garstana. That is right; and that authority would be con- 
tinued under this amendment. 

Mr. O’Hara. It is also true, is it not, that since the decision of the 
Supreme Court in the so-called jam case there has been some con- 
siderable development of these imitation foods which has grown by 
reason of the fact that there is no law to permit the Food and Drug 
Administration to control or correct that imitation; is that not true? 

Mr. Garstanc. There has been some development. It has not 
deve ee as fast as we feared that it might. We think there are two 
reasons it has not developed any faster. One is that we have had 
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relatively good times, when the consumers have had enough money 
to buy quality products and when there has not been pressure on 
them to buy substitutes or lower quality products. Two, there is 
still a very great uncertainty as to how long the loophole created by 
the imitation jam case will remain open. I think there is a reluctance 
on the part of manufacturers to invest in equipment, and prepare for 
the production of imitation products until they are sure that Congress 
is not going to close this hole 

Mr. O’Hara. Mr. Chairman, before we adjourn I would like to 
offer for the record, to be made a part of the record, a resolution 
adopted by the Minnesota Federation of Women’s Clubs in their 
annual convention, 1953; a resolution approving H. R. 2739. 

The CHAIRMAN. It may be filed for the record 

The resolution referred to is as follows: 


MinNESOTA FEDERATION OF WOMEN’s CLUBS, MINNEAPOLIS, MINN. 
i LUTI 

Whereas wore of the ited States play a vita] role as the principal purchasers 
of food for the members of their | iolds, and are concerned about the quality 
if food served in publi t pla ‘ li as in their homes; and 

Whereas a new and perplexing food problem confronts the public as a result of a 
decision of the United States Supreme Court permitting the interstate shipment 
of products labeled “‘imitation’’: an 

Whereas the O’Hara bill (H. R. 2739) now pending in the Congress as an amend- 

nt to the present Federal Food, Drug, and Cosmetic Act is designed to prevent 
the flood of imitations as well as substandard foods currently reaching the market 
incder the imitation label: Therefore be it 


Resolved, That the Minnesota Federation of Women’s Clubs strongly urges the 


Congress to pass the O’Hara bill (H. R. 2739) and that a copy of this resolution be 
sent to all of its Re} rese at es and Senators in the United States Congress and 
» the General Federation of Women’s Clubs resolutions committee for favorable 
action 
Approved November 4 and 5, 1953, in convention assembled at St. Paul, 
Mir hn bv tl 1 ] | id 


visory board, executive board, and delegate body of the Minnesota 


; he a x 
Feceration of Women’s Club: 

The CHarrMan. May I inquire from the members of the com- 
mittee, and especially from Mr. O’Hara, who is the author of this bill, 
with respect to meeting this afternoon at 1:30. 

Mr. O’Hara. Mr. Chairman, I expect that I will have to go out of 
town this afternoon at 2 o’clock. I will be happy to meet from 1:30 
until 2. 

The CHarrMAN. We can meet at 1 o’clock. 

Mr. O’Hara. I will be glad to be here at 1 o’clock. 

The CHarrMAN. The House goes in session at 11. 1 think that will 
enable us to be back at 1 o’clock and will give us an opportunity of 
hearing the witnesses who have come some distance. 

We already have another bill set down for hearing tomorrow, and I 
am anxious to dispose of this, so far as the hearing is concerned, and 
to accommodate those who have come from some distance to testify. 

Is there any objection to our meeting at 1 o'clock? 

Mr. Preity. Out of deference to Mr. O'Hara, I would be willing to 
go without my lunch in order to meet earlier. 

Mr. O’Hara. I thank you. I do not think that is necessary. 

The Cuarermayn. I think that Mr. Pelly has expressed the thought 
that is in the mind of every one of the members of the committee. 
We will adjourn until 1 o’clock. 
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Mr. Youncer. May I ask one question before we adjourn, Mr 
Chairman? 

The CHarrMAN. Yes, Mr. Younger. 

Mr. Youncer. Mr. Garstang, what you have referred to here has 
been in reference to dairy products. 

Mr. Garsrana. Yes, sir. 

Mr. Younger. But, this bill provides for the control of imitations 
of all goods; is that not true? 

Mr. GarstanG. That is right, 

Mr. Younacger. That is all, 

The CHarrMAN. We thank you, Mr. Garstang 

The committee will recess until 1 p. m. 

Thereupon, at 11:08 a. m., the committee took a recess until 1 p. m. 
of the same day.) 

AFTER RECESS 


The CHairnman. The committee will come to order, 

Are there any witnesses present speaking in favor of the bill other 
than the witness who has already spoken? I assume, then, that those 
who are to be heard are in opposition. 

I have some statements for the record which will be made a part of 
these hearings as requested by those who have submitted them 

The statements referred to follow:) 


Corn Propuctrs REFINING Co., 


New York, N. Y., June 
Re H, R. 2739 
Hon. Josurpu P, O’Har 
Flouse Office Building, 
~ Washington 25, D. ( 
DEAR CONGRE 1AN O'HARA I enclose herewit! cop I Lie 
May 26, 1954, to the Secretary of Health, Education, and We 
I should be glad to have my Jetter to the Secretary made a part of your com 
mittee records, li ou so desire 
Very ti 
\ \ \I ( ( 
en 
( | R ( 
\ ! I 
Re H. RR. 2739 
H VU ! ‘ Ho Y 
S ary H h, Ed or We 
a } D. ¢ 
D rR M )AM & RETARY I e! ( 10 t 1G VE 
mend eth tO r 4 I be ) ’ \ 
Commi r { vi ynd ( ( Mr. ( I [w 
hi pport it { res ( ( { ou 
For vo for tion, t omp ul Lf ! 
sine it \ Lie l 1] } ( ( 
ment of the ] 1¢ Food. Dr d ¢ tic Act O38. t S | I 
us a2 Rex brand jellv with the ingredient ted t itside ynit | 
jellv, a d ¢ petitive brand wel K \ Dat jelly rOr 
wer 1 ¢ t t den ree f } 
such as jell ll I it t the ect d t I bak 
st lpoint t é f thi llv rathe I fruit jel 
. ( the stand j af il } 1938S ac r pl t ( ri 
the label “Imitation For ( Wit! een! eted 
5-pound packag 4 ‘ll as 30 d 55-pound pails Our sales in pounds f 
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the last 15 years is shown on the attached sheet both in total, and the bulk pails 
and small packages, by vears 


The product is nutritio and c ists on a commercial basis of 98.3 percent 





rt wears and sirut about 0.4 percent pectin, a trace of artificial coloring, 
0.2 perc t flavor 1.1 per tp phori cid 12 B ime). It retails for 
f where from o f to two-thirds the price of fruit jellies, depending upon 
the p.ice of fruit The price of our product naturaily fluctuates only with the 
pri i cor 1 ip 

The Food and Dr Administration has recognized that corn sugars and 
irups are beneficial and riti fi s and has ineluded them in all of its 
standards for whi t products are suitable ingredients Corn sugars and 

ss are not onlv nutritik but ar conomical and comparatively inexpensive 
s ners f ( 

Much has been made of what ha happened since the dec sion of the Supr me 
Court of the United States in t so-called Imitation Jam case. For your informa- 
tion, my client, and, to cnovledge, other manufacturers of similar imitation 

1ucts, ALWAYS Tt { v of t! law t! tt Supr e Court finally took 
V r stopped fs I and sellir yur honestly labeled product openly. 

W 1H. R. 2739 o able ins ral respe 

First, it ] lates mut of | eS ntil the Food and Drug Administration 
s fit to pro lgate a standard on imitation jelly. The Food and Drug Admin- 
istration indicates that if H. R. 2739 becomes law, the are very uncertain 
whether standardizi imitation jelly would promot honesty and fair dealing.’’ 

We would ha no objection to t nact it of *h legislation if Congress 
finds it the publi rest (which, in our opinion, it is not) providing a provi- 
sion were added to bili allow us to claim compensation for the plant, 
equipment, and goodwill ths \ ave invested in this product, in accordance 
with common constitutiona us vhere a person’s property is taken in the 
yu ii terest 

Second, as the bill is now worded, it would outlaw an imitation unless it could 
be shown that the promulgation of a standard would promote “honesty and fair 

aling.’’ After ir tbhior prod icts ha en outiayv d, it is hard to s how 
any honesty and fair dealing at all could be promoted in any way except in the 

se of widely bootlegged products In other words, a legitimate manufacturer 





could not show that honesty or fair dealing were affected one wavy or another. 


It might show that its product was nutritious and economical for the consumer, 


but the fact that sor dishonest merchant might pass off the product as a food 
which it imitates would prevent the promulgation of standard even though the 
standard for the imitation would be very much in the interest of the public and 





rofitable to the manufacturer. The changed circumstances provided by H. R 
, a basic 





makes the words “honesty and fair dealing’’ of no use whatever a 











criterion. It simply perverts those good words to a basis for the Food and 
Drug Administration to be able to refuse all standards for imitations. 

Third, the bill, in our view, would be unobjectionable if imitations properly 
labeled remain legal until a stan¢ the imitation food is promulgated to 
promot honesty and fair dealing uuld thereafter have to conform to such 
standard I attach hereto a slightly changed amendment to replace the language 
in H. R. 2739, h would accomplish this purpose 

I must say, though unol from the standpoint of my client in the 





above form. the prospect o rd for imitations appears somewhat ridicu- 
louslv contradictory in its ti 
I respectfully submit that the bill should not have your approval as Secretary 


Respe ctfully, 





SamuEL A. McCain, General Counsel 


PrRoPOsED AMENDMENT 


( 1) If it is an imitation of a food, other than an imitation food for which 


a definition and standard of identitv has been established, unless its label bears, 
in type of uniform size and prominence, the word ‘‘imitation”’ and, immediately 
thereafter, the name of the food imitated: or 

(2) If it is an imitation food for which a definition and standard of identity 
has been established, unless it conforms to the definition and standard of identity. 
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United States Rex jelly deliveries, 1939-53 





{In pounds 
— . 

Year | Bulk Package Total Year Bulk Package Total 
1939 1, 156, 097 3, 076, 680 4, 232, 777 1947 1, 534, 830 5, 850, 319 7, 385, 149 
1940 1, 058, 267 2, 745, 540 3, 803, 807 1948 ] 8.710 5, 460, 341 7,019, 051 
1941 1, 363, 645 3, 474, 930 4, 838, 575 449 1, 187, 580 4, 653, 541 5, 841, 121 
1942 1, 603, 687 499, GIO 3 17 1950 1, 135, 620 4.115, 188 §, 250, 808 
1943 | 1, 500, 282 3, 965, 418 5, 465, 700 1951 l 1, 460 4 5 2 
1944 1. 394. 170 4/ 6, 614 19 138, 61 5 7 28 
1945 972, 540 48 13,0 852, 510 2 419, 04 
1946 739, 320 ( 2 787, 42 

Source: Sales research department, Corn Products Refining Co 
WASHINGTON, D. C., June 16,1 
Hon. CHARLES A. WOLVERTON 
Chairman, ¢ nmittee on Interstate and Foreign Comme 
House O Building, Washington, D. ¢ 
On behalf of retail baker ve respectfully join in the statement being presented 





rs, i 

to vour committee by the National Bakery Suppliers Association regarding H R 

2739 and request that this telegram appear in the record with that statement 
ASSOCIATED RetTAIL BAKERS OF AMERICA 


By WiutuiaAM A, QUINLAN, General Counsé 





NATIONAL CREAMERIES ASSOCIATION, 
Washington, D. C., June 23, 1954 
Hon. CHartes A. WOLVERTON, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington 25, D. C. 

Dear Mr. Wotverton: Due to unavoidable absence from the city, I was 
unable to appear before your committee on the occasion of the hearing on H. R 
2739, the bill introduced by Mr. O’Hara of Minnesota which would amend the 
Federal Food, Drug, and Cosmeties Act with reference to labeling food products 
However, my organization has requested me to submit this short statement in 
support of the bill, and I request that this letter be made a part of the record of 
the hearing on said bill. 

The National Creameries Association is composed of some 950 dairy processing 
plants, both cooperative and private, located in the States of Minnesota, Iowa, 
Wisconsin, North and South Dakota, Kansas, and Nebraska. Some 350,000 
farmers are represented. Our plants manufacture all dairy products, but are 
mainly interested in the production of butter and nonfat dry milk solids. 

As we understand the matter, H. R. 2739 would go far to correct the troublesome 
situation left in the wake of the decision of the United States Supreme Court in 
the Imitation Jam case, under which a food would not be considered to be mis- 
branded if clearly labeled ‘‘Imitation,’’ even though the imitated food was subject 
to standards of identity promulgated under the Federal Food, Drug, and 
Cosmetics Act. 

We in the butter manufacturing industry in this country have had very sad 
experiences with imitations. Oleomargarine is now colored in semblance of 
butter, flavored with artificial butter flavor, and fortified with vitamins. Since the 
commodity can be produced so much more ch 





aply than butter, being processed 
from vegetable fats rather than expensive animal fats, the changes in oleo manu- 
facture and sale permitted by the Congress have in recent years cost us roughly 
half of the table spread market—a market dominated practically since the begin- 
ning of history by butter. We, therefore, look with extreme disfavor upon the 
practice of developing imitations of foods, with resultant injury to long-established 
industries producing the natural product. 

Undoubtedly, the major business reason for any firm to enter the production 
of an imitation product is that imitations have a very strong tendency to be cheap 
in price in relation to the price of the natural commodity. The cheapness in price 
of imitations therefore gives those who produce imitation commodities a market 
which rests entirely upon the acceptability of the major commodity in the first 
place, and the cheap price of the imitation in the second place 
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The problem is very important to producers When the market for their 
natural food is lost or riouslv invaded by imitations, their income falls, not only 
to their economic detriment. but also to the detriment of the general economy. 

As stated hereinbefo we believe that the O’Hara bill will represent a strong 
forwa step in the control of imitation commodities, and we urge the passage 
of the il The bill will be of particular importance in prot seting foods for which 
standards of identity have been promulgated, and it is quite desirable that the 
ntegrity of such foods and the standards under which they are produced and sold 


Ie prot ected 
Sincerely yours 
Orre M. ReeEp, 
Washington Representative. 

The Crarrman. If there are any other witnesses who prefer to 
present their statement I will see that it is made a part of the record 
in full. I am hopeful with this indication of time that it will be pos- 
sible for us to finish the hearing this afternoon. 

Mr. Paul Cadwell representing J. W. Allen Co., of Chicago, I[Il., 
National Bakery Suppliers Association. 


STATEMENT OF PAUL CADWELL, J. W. ALLEN CO., CHICAGO, 
ILL., NATIONAL BAKERY SUPPLIERS ASSOCIATION 


Mr. Capwe .t. Sir, this is an example of the type package that 
we are using for these products that we want to discuss here. 

The CHAIRMAN. Very well. 

Mr. Capwe.u. I am speaking for the National Bakery Suppliers 
Association which is made up of members who are engaged in the 
manufacture and distribution of food products, equipment, and uten- 
sils that are used by bakers in the produc tion of baked goods This 
is an old industry. Some of our members have been in it for more 
then 75 vears. 

We understand that Mr. O’Hara’s bill, H. R. 2739, would outlaw 
the sale of any imitation of any food product for which a standard of 
identity has been established. We do not oppose any legislation that 
will protect the purchaser against dereit There may be need of 
this proposed legislation, | don’t know. 

But it is important that the Congress write such legislation in a 
way that long established, legitimate, wholesome and needed products 
are not ruled off the market. I refer to the pastry fillings, sometimes 
known as bakers’ fillings or bakers’ jellies, which have been used by 
bakers for more than a hundred years for both decorating and flavoring 
pastries such as sweet rolls, coffee cakes, filled doughnuts, layer cakes 
and a myriad of other pastry forms. 

There are standards of identity for jams and jellies as known and 
used by consumers as spreads for bread and toast. These products 
are almost universally sold in glass jars or tumblers of 8 ounces or 
l-pound size for use at the table as fruit spreads on toast at breakfast, 
for instance. These standards are very rigid with respect to the 
proportion of fruit to sugar and even limit the proportion of corn 
sirup to sugar that may be used. 

This is very proper and was designed to establish a high standard of 
quality for a finished article of food which is always eaten just as it 
comes out of the jar or glass. They are sold direct to the consumer 
public through grocery stores, food chains, et cetera, whereas the 
pastry fillings above referred to are sold only to bakers for manu- 
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facturing purposes. These standards have had an excellent effect 
and we are strong for them. 

Our great concern, however, is for the products we make for the 
use of our baker customers which are made to the baker’s needs and 
generally do not, and cannot, conform to the specifications of the 
standards for consumer jams or jellies. They may in many cases look 
like a standard consumer jam or jelly, and might be called an imitation 
of a standardized product, but they are not made, used, or sold as 
jenn or jellies as the consumer knows, buys, or uses jams or jellies. 

They are labeled, sold, and used as pastry fillings with all the in- 
gredients used in their manufacture shown on the label. They are 
not eaten like a jam or jelly is eaten, but rather are used in manu- 
facturing a baked product al are a decorative part of this other and 
entirely different product—pastry, pie, or cake. 

Our pastry fillings are made of fruit or fruit juice, fresh, frozen and 
dried, sugar, dextrose and corn sirup, and to that extent they resemble 
the composition of jams or jellies, but they are made to go into and 
onto pastries or cakes as one of the ingredients of the pastry or eake. 
They are sometimes placed on a product that is baked in the oven at 
400 ° F. and therefore must have a composition and texture to meet 
that need. 

Fillings that are used for this purpose must have a much higher 
percentage of pectin than is found in the consumer-type jams or jellies, 
as well as higher soluble solids. In most bakery uses a standard or 
consumer-type jelly would break down when used in this manner 
In many of our products we need to use more corn sirup than is per- 
mitted under the standards for consumer jams or jellies. Corn 
sirup gives the product a sheen which is important to the eye appeal. 

Pastries must appeal to the eve; that is why they are almost always 
decorated. Most frostings are colored with harmless coloring just as 
our candies are colored with harmless coloring. The consumer wants 
pastries fancifully colored. They demand it. Therefore, a raspberry 
jelly which turns dark on baking must be colored with harmless coloring 
so it will be bright in appearance after it has been baked in the oven. 
Some of the light-colored fruits, such as strawberries, turn dark on 
baking. 

Your wife does not want a strawberry tart which is a dirty dark 
brown. Neither does she want a jellvroll in which the jelly has a dark 
or muddy color, or even is an off-color of green as it may be if there is 
an excess of soda in the cake to combine with the fruit acid in the jelly 
She is buying pastry which must be attractive so she insists that it be 
bright 

The baker demands that we keep the products bright by adding 
these harmless colors, but the standards for consumer jams or jellies 
say we cannot use any color. Again I say we make the things your 
wife wants the baker to use in pastrv. We make and sell pastry 
fillings which are not used as jams but as fillings that may or may not 
happen to conform to the specifications in the standards for jams and 
jellies. This all depends on the use to which the baker puts them, and 
there are a great many different uses in this kind of pastry. 

Take for instance one of our products called Deco-Jel which is 
sometimes called Piping Jell by bakers. It must be of a bright color 
and a texture which no standard consumer jelly could provide. It 
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is used in combination with colored icing to decorate the tops of 
special occasion cakes such as birthday cakes. It must have a smooth 
consistency since the baker puts it through a decorating tube and 
makes stems and leaves for roses and other flowers out of it, something 
that would be impossible using standard consumer jelly. 

The baker will not use a standard consumer apricot jam which must 
be made from canned or frozen fruit. He insists he needs the heavy- 
texture product which is produced from dried apricots. It may have 
more fruit in it than is required for the standard jam and cost more, 
but it does not conform to the standards because dried fruit is pro- 
hibited by the standards. 

Reference should also be made to prune filling which is used widely 
by bakers and, of course, is a very different product than plum jam. 

Fillings made from figs and from dates are widely used in certain 
types of cookies and since they are both made from evaporated fruits 
they could not possibly be made to conform to the standards. 

If the Food and rik Adrinistration should decide to hold these 
products ang gi od to be jam because they look like it and taste more 
or less like it, as we ink ‘rstand this bill, they would be outlawed 
because they ae not conform to the standards. 

During the war we tried to use frozen apricots and the bakers 
objected. The same, of course, is true of some of the other fillings 
mentioned above. The use to which our fillings are put requires them 
to be different from the jelly vou put on your toast this morning. 
For many of these we must use more corn sirup than is permitted in 
the standards for consumer jelly. 

One of the reasons for this is to keep anv crystallization from 
occurring from the filling during or after it is subject to the heat of the 
oven or during and after the baked product on which it is placed is 
frozen. Many bakers now own freezing equipment and are freezing 
many of their baked products so they can be sold at a later date. 

On some pastries that are baked, straight sugar jellies would bubble 
up and work off the baked product onto the pan. Corn sirup is of 
assistance in preventing this. In filling doughnuts bakers use a pump 
in wane h a delicate texture consumer jelly will not handle properly. 

In larger bakeries the filling is run through a pressure gun and 
sprayed upon the baked products, and in still others the filling is 
placed in a mixing bowl and whipped with a wire whip in order to 
reduce it to a soft mass that will spread readily. Consumer-type 
jellies would not stand up under this type of handling. 

We can and do manufacture some standard jellies and are glad to sell 
them but bakers just do not want them for many purposes because the 
fillings we make suit his special and complicated needs more satis- 
factorily. We have found that consumer-type jelly will not stand up 
satisfactorily when packed in bulk packages such as barrels that weigh 
600 pounds. A much higher percentage of pectin must be used to 
keep the jelly from being crushed and liquified. 

Since the bakers’ fillings we manufacture are used entirely in sweet 
goods we must make these fillings much more tart than the standard 
consumer jams and jellies. The flavor has to fight against the sweet- 
ness of the baked goods and unless it is much more tart the flavor 
simply would not come through. 

Our bakers’ pastry and pie fillings are sold in bulk and never in 
consumer-size packages. The greatest tonnage is sold in 4- or 5- 
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gallon containers that hold from 38 to 50 pounds. We never use glass 
containers for these products. Bakers are afraid glass splinters may 
get into their baked goods. 

Our fillings are in an entirely different class and category than 
consumer jellies both in method of packing, distribution, use, and 
labeling. Many of them would not be acce ptable as jam or jelly even 
if sold in consumer-size glass jars from grocery shelves. There may be 
some fear that our bakery pastry fillings may be purchased by restau- 
rants and substituted in dining rooms for standard consumer jams 
and jellies. 

We have been in the business a very long time and can be emphatic 
in advising vou that the pastry fillings we manufacture are not used 
by any restaurants whatever. If they were we might have some busi- 
ness with them, but we don’t. Pastry fillings are too stiff and too 
solid because of the high pectin and solids and are too tart for table use. 

It may be that there have been isolated cases where restaurants 
have tried to use bakery fillings but there is little or no profit induce- 
ment to do so and to our knowledge the use of bakers’ fillings for this 
purpose is nil. It is our belief that such danger of substitution is too 
theoretical to cause any concern and certainly should not contribute 
anything toward outlawing products which have been long established 
for their specific uses for which they are made. 

As previously stated, we have no objec tions to this legislation if the 
Food and Drug Administration feels the need of it in order to stop 
fraud upon the public. However, we do urge that it should not pass 
in any form that would outlaw products which may be similar in some 
respects to standardized i ams and jellies but which are not packed, or 
sold, to be eaten as such, but which are in fact materials of a different 
category to be used for a purpose quite different from the products for 
which such standards were promulgated. I have here some examples 
which will illustrate our position. 

The pail, gentlemen, is a sample of the size container that by far 
the greatest percentage of these products are sold in and bears, as you 
see, no resemblance to the glass consumer-type packages that the 
pure preserves and jams, standardized products, are sold in. 

I have here samples of labels which unfortunately you cannot see 
from there, but I will pass them around. These labels that are being 
offered show that in no case are these products labeled in any way 
similar to a standardized product, but in each case they are descriptive 
of the fact that they are made for bakers; that they are fillings to be 
used by bakers in the manufacture of their baked products. 

I would like to show this to you. The sample of baked goods 
being offered, gentlemen, we use pure preserves in our bakery, and 
use them as we would baker’s type fillings. This sample being offered 
here we use the baker’s type fillings that we manufacture for that 
purpose. 

I would like to call your attention first to the lack of gloss or sheen 
on the pure preserves, the muddy color, the lack of the attractive 
appearance that is so necessary to sell a product of this kind, and if 
you notice carefully you undoubtedly also noticed that some of this 
product liquefied and ran off of the baked product and into the pan, 
whereas the samples that you are noy looking at made specifically for 
this purpose retained the shape that is so important, the color that is 
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so important, and stayed on the product where it was put instead of 
liquefying and running over on the pan 

I was also asked to make reference here to a telegram that I under- 
stand was sent to the honorable chairman of this committee by the 
Associated Retail Bakers of America, who are vitally interested. 

The CaarrMan. That is already a part of the record. 

Mr. CapweE.u. There is no need for me to read it then? 

The CuatrmMan. You may if you wish. 

Mr. Capweiui. Thank you. [Reading: 


On behalf of the retail bakers we respectfully join in the statement being pre- 
nted to vour committee by the National Bakery Suppliers Association regarding 
H. R. 2739 and request that this telegram appear in the record with that state- 


ment 


I have some jelly rolls here, gentlemen, if you would be interested. 
I appreciate the time is pressing, but in one of them a standardized 
product was used and in the other a baker’s type product. 

The CuarrMan. Are there any questions, gentlemen? 

Mr. O’Hara. Yes, Mr. Chairman. 

The CuatrMan. Mr. O'Hara. 

Mr. O’Hara. Mr. Cadwell, are you a lawyer? 

Mr. Capwe tu. No, sir, [am not. 

Mr. O'Hara. I just wondered where you got the idea that if this 
bill passed you bakery people would be out of business. 

Mr. Capwe.u. We were afraid because our product bears a simi- 
larity to the standardized jams and jellies. 

Mr. O’Hara. Let me ask you this: In your industry do all of the 
manufacturers of these bakery products that you sell, do they use the 
same standards, for example? 

Mr. Capweti. We have those standards on our products. You 
mean do they use the same names? 

Mr. O'Hara. The sugar content, how much sugar goes in, say, your 
raspberry filling. I notice your No. 24 label that you passed up here 
contains this language 

Contains sugar, corn syrup, raspberries, peetin, phosphoric acid, artificially 
colored and flavored, contains one-tenth of 1 percent sodium benzoate, 28 pounds 
net 

What I would like to know is how much of a variance there is 
between the various manufacturers of your product as to the various 
contents of their product. 

Mr. Capwe.u. There is a tremendous variance. There are prod- 
ucts manufactured that have practically no sugar and almost entirely 
corn sirup, for instance. The fruit content will also vary tremend- 
ously. In some of them the fruit content is even higher than in 
standard products, but in others it is very much lower than in standard 
products. 

There is no uniformity whatever. The products are used for so 
many different things by bakers that we have over a period of many 
years made products that will suit those individual purposes. 

Mr. O'Hara. Well, 1 suppose the one type of manufacturer who 
manufactures a very high quality product in your field has to compete 
with the individual who tries to get by as cheaply as he can and 
approach his competitor’s price at the same time; is that not true? 

Mr. Capwe.u. Thet is familiar in every business. 





FEDERAL FOOD, DRUG, AND COSMETIC ACT 29 


Mr. O’Hara. Do you think there would be anything harmful to 
the industry if the Food and Drug had the authority to set some type 
of standard for an imitation product which would put it on a fairer 
basis to the consuming public? 

Mr. Capwe.u. I do not see how it would be possible, sir. As | 
have already mentioned, there are products that are used, for instance 
in jellyrolls that have to be made altogether different than products 
that may have to be used in the oven. There are products that are 
used as fillings in coffee cakes that are still different from either of 
those two. 

To set up standards for that entire group of fillings would be like 
setting up standards for icings on cakes or like setting up standards 
for cakes themselves which are made as vou probably know in hun- 
dreds of different formulas 

Mr. O’Hara. Well, now, Mr. Cadwell, let me say to you as the 
author of the bill that I do not think anyone wants to interfere with a 
legitimate business and operation or business. I certainly am not 
for any unnecessary controls of business as such. On the other hand, 
we are concerned with two things, a safe product for public consump- 
tion that is healthy and not harmful. We are concerned with the 
fraud and deception which enters into what the manufacturer of a 
high-class natural product has to compete with the imitation product, 
and as you know, the standards of individuals who operate are not 
all on the same high plane; that is true, is it not? 

Mr. Capwe tu. That is right. 

Mr. O'Hara. Now what would be harmful in authorizing the 
Food and Drug to set a food content standard for an imitation 
product? What would there be harmful to your industry in so doing? 
| realize, as you say, and my friend from St. Paul, Minn., wrote me 
and explained in his letter the problem that the bakers have in hav- 
ing a certain quality in the jams and jellies that are used by the 
bakers because they are put in the jellyroil or whatever it is and then 
have to be baked 

[ recognize that as a perfectly practical necessary operation to 
which no one complains if the content of that roll or whatever it 
may be is healthful and at the same time is not unfairly presented to 
the purchasing public. 

Now what harm would there be in the Food and Drug having 
authority to fix some reasonable standard of what the food content 
of that product should be? 

Mr. CaLpwe i. We certainly are not against standards as such 
We are merely impressed with what appears to be to us almost an 
impossibility in doing it in this case. 1 make reference to one prod- 
uct; it is called Piping Jell by the bakers because the process where 
they use it is a piping process. 

Actually the product is made of agar-agar, which is a Japanese 
gelatin, because no other product will do the job. However, it is so 
close in its resemblance of jelly that it could be confused and could 
be called I suppose an imitation jelly. Nevertheless, there is no 
fruit juice in it of any kind, and there simply cannot be because its 
process of manufacture precludes the use of any fruit or fruit juice. 

It appears on the top of cakes as a decor: ation, and the position 
we take is that it isa confection. We do not feel that they are fooling 
the public in using this colored confection on the top of the cake any 
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more than they are when they use icings. It is an effort on their 
part to make it attractive because the housewife demands these 
products be attractive. 

Looking nice is just as good as tasting nice. 

Mr. O’Hara. As a matter of fact, I am rather fond of jellyrolls and 
my wife used to bake jellyrolls, and we got so we liked to go to the 
bakery and sometimes we would get a je ellyroll that looked nice and 
had as much flavor as eating sawdust. 

Mr. Capwetu. That is possible. 

Mr. O’Hara. Simply because they got to the point where the baker 
was more concerned with selling something that looks good than 
what tustes good. Is that an unfair statement or a fair statement? 

Mr. Capwe.u. Certainly it is not an unfair statement, sir. 

Mr. O’Hara. I did not mean it to be unfair. 

Mr. Capwetu. We cannot be blamed for all of that either, sir. 

Mr. O'Hara. Because you have no standards of imitation? 

Mr. Capwett. Some bakers manufacture their own, and even if 
there were standards they could still manufacture it for their own 
purpose if they did not sell it. Many of the larger bakers have entire 
departments where they manufacture these products for their own use, 
and even if something was done to prevent the manufacture and sale 
of them as such it still would not be necessary for the baker who is 
making it for himself to change his way of doing it at all. 

It might even put the baker who was buying it in an unfair position 
as against the baker who was making it for himself. 

Mr. O’Hara. You just do not think that there should be any 
standard set up of any kind for the protection of the bakery industry 
in the manufacture of these jams and jellies, and you do not think 
the public ought to have it; is that right? 

Mr. Capwetu. Well, we are impressed with what appears to be 
to us the impossibility of setting up standards on a group of products, 
I say a group, because my own company makes 32 different kinds, 
and we just cannot find too much relation between some of them to 
others other than superficially they appear to be similar when you 
look at them, but the body, the consistency, the flavors and that sort 
of thing vary because the end use varies so substantially. We would 
not make 32 different kinds unless we had to because from a business 
standpoint that would be silly, of course, if 5 would do the job. 

We have to use dried fruits that are not permitted in the standards. 
You are familiar with such things as fig newtons, and a fig jam is not 
permissible under the standards. It is made out of a dried, evaporated 
fig which in the first place is prohibited. So that our products cannot 
conform to the present standards for pure jam or jelly, and neither 
do we see any possibility of setting up standards for these products 
because of the wide variance in the use to which they are put. 

It might be possible, of course, nothing is impossible, but we might 
have to have a dozen different standards to cover all of them. The 
practicability of it is the thing we question. 

Mr. O’Hara. That is all. 

The CuarrMan. Any further questions, gentlemen? 

Mr. Rocers. Mr. Chairman? 

The CuarrMan. Mr. Rogers 

Mr. Rocers. You think your business would be materially affected 
by the provisions of this bill? 
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Mr. Capwetu. We are very much afraid that it would be, sir, 
very seriously so, and we have been in it for many, many years. 

Mr. Rogers. You have had no complaints against the foods you 
produce? ; 

Mr. Capwetu. The foods we produce are pure foods. 

Mr. Rogers. There is no danger about the use of your foods? 

Mr. Capwe.tu. None whatever. 

Mr. Rocers. You might eat too much of it possibly? 

Mr. CapweE tu. That is possible, and it tastes so good that that is a 
danger, sir. 

Mr. Rocers. As an expert, which I consider you are, engaged in 
this business, you do not see any need for the provisions of this bill? 

Mr. Capwe t. No, sir, we do not. 

Mr. Roaers. You think the people can take care of it themselves 
instead of having some agency of Government do it? 

Mr. Capwe tu. That is right. There is enough Government inter- 
ference now, I think. 

Mr. Rogegrs. That is all. 

The CuatrMan. Mr. Hale? 

Mr. Hauge. Mr. Cadwell, 1 notice on page 2 of your statement at the 
top of the page you say, “There are standards of identity for jams and 
jellies.’’ And then six lines down you say: “‘These standards are very 
rigid.’’ A few lines below that you say that these standards have had 
an excellent effect. Now are the standards to which you refer stand- 
ards established by the industry or by the Food and Drug Admin- 
istration? 

Mr. Capwe.u. By the Food and Drug Administration, sir, for what 
is known as pure jams and pure jellies that are normally sold 

Mr. Haute. You mean by that that | can go to the Food and Drug 
Administration and get a leaflet or a pamphlet and so on that says 
just how much sugar there ought to be in a jam and how much 
concentration of fruit? 

Mr. Capwe.u, That is right, sir. 

Mr. Hate. What you are saying is that a standard, a jam or jelly 
that conforms to those standards, is one thing, but the kind of filler 
you put in a roll may be quite legitimately a different kind, of a differ- 
ent consistency? 

Mr. Capwe.u. That is right. 

Mr. Hause. And hence not conform to the standard 

Mr. Capwe ti. That is exactly it, sir. 

Mr. Hauge. Could you not get around that by having a separate 
standard for jams or jellies used as fillers? 

Mr. Capwe.u. It would take a lot of doing, sir, because these are 
used in so many different ways. There is one type that is used in a 
jellyroll, for instance. There is still another type that is used on top of 
a cake for decorating. There may be a third type used on rolls baked 
in an oven, for instance, because there it has to withstand the heat of 
the oven and not run over the baked product 
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Mr. Hare. The jams and jellies that you use in jellyrolls are in no 
sense imitations of n at you call standard consumer type of jams and 
jellies? 


Mr. CapweE.u. We are afraid that they will be considered as such. 
We do not consider them as such. 
Mr. Hae. At the present time you have no difficulty? 
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Mr. Capwe tu. No, we have no difficulty at the present time. 

Mr. Hate. You do not conform to the standards for jams and 
jellies used to spread? 

Mr. Capwe tu. No. 

Mr. Hate. So you do not get into trouble with the Food and Drug 
Administration? 

Mr. Capwe.u. We do not get into any trouble; neither do we con 
form. 

Mr. Hate. As I understand, there is no adulteration in your prod- 
uct, but it simply is not as highly concentrated? 

Mr. CapweE vt. In one case it may not have as much fruit as they 
require; in another case it may bave more corn syrup and sugar than 
they require. In the third case it may have some artificial color 
which they do not permit. 

Mr. Hate. | was struck with what you said at the bottom of page 
4, “The baker will not use a standard consumer apricot jam.” You 
insist that you need a heavy product from dried apricots? 

Mr. Capwe.u. That is right. Those baked products I think that 
we passed around showed that point. The consumer-type product 
melted, soaked into the roll, ran off it onto the baking pan. Whereas 
the heavy product made out of the evaporated apricots stayed right 
on the roll. 

Mr. Hare. In that case your baker’s product is more, I should think 
it would be, more concentrated than what you call the standard 
consumer product? 

Mr. CapwELL. Some of them are, sir. Some of them run higher 
than 50 percent fruit, and the standards for the pure preserves ask 
for only 45 percent fruit. Some of the solids run as high as 72 per- 
cent, and the standards only ask for 65 percent 

Mr. Hate. | still do not see where you get into any difficulty 
because I should think you could get the Food and Drug to establish 
one standard for jams and jellies used as a spread and another stand- 
ard for jams and je ‘lies used in the preparation of pastry. 

Mr. Capwe.u. The problem, sir, is that a standard that would be 
satisfactory for fillings that are used in a jellyroll would not be satis- 
factory for fillings that were used in cookies and that would not be 
satisfactory for fillings that went into the oven. I mean to get one 
that would be satisfactory for all the many uses to which these prod- 
ucts are put. 

Mr. Hate. I can readily understand that, but why you have to 
have an all-purpose-type standard. Why can you not have standards 
for one kind of a jam and jelly when you use it as a spread, another 
standard when you use it as a filler, and a third standard when you 
use it for some other purpose, and so on? 

Mr. Capwe tu. It is our feeling that when it would take 3, 4, or 
perhaps more standards to cover a field such as this that the confusion 
that would result from if would perhaps be difficult to work in. 

Mr. Haute. Do I understand that the Food and Drug Administra- 
tion has no standard at all for jams and jellies, the tvpe of jams and 
jellies that you use? 

Mr. CapweE.u. No, there is no standard at all, sir 

Mr. Hate. No standard at all? 

Mr. CapweE.u. No. 
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Mr. Hae. As far as the Food and Drug Administration is con- 
cerned you can put anything in your pastries as long as the product 
is not deleterious to health? 

Mr. Capwe.u. That is right. It is a little bit like regulating candy 
in setting up a standard for candy, sir. One is amazed at the problems 
that you face. 

Mr. Haute. You can put a lot of chocolate in or very little? 

Mr. Capwe.u. Yes, that is right. You vary these mixtures. 
These are confections, they are a delight to eat. They are made in 
many different ways. It is difficult to find a common formula that 
would cover everything. 

Mr. Haue. I think I understand the situation. Thank you. 

The CHarrMan. Mr. Younger? 

Mr. Younacer. I am not clear on one thing. The bill that is 
before us has to do with imitation; it does not have to do with setting 
up of standards at all; is that not correct? 

Mr. Capwe tu. It is my understanding that this bill, if there is a 
product that is in imitation of a product for which there is a standard, 
then a standard would have to be set up for it or it could no longer 
be made. 

Mr. Youncer. That is right. 

Mr. Capwe ut. The thing that we are afraid of is that while these 
products we call fillings, while they are used by bakers in the manu- 
facture of baked products, they do to a degree resemble pure pre- 
serves and jellies, and we are very much afraid that they would be 
considered imitations of those products, in which case either standards 
would have to be set up or we would no longer or could no longer 
make them. 

Mr. Youncer. That is the point I am trying to get at. This does 
not have anything to do with foreing the Pure Food and Drug to set 
up standards? 

Mr. Capwe.u. No; we do not desire standards. 

Mr. YounGer. Yet you do have standards already set up by Pure 
Food and Drug for jams and jellies? 

Mr. CapweE.t. For jams and jellies; yes. 

Mr. Youncer. Your only fear is that under this law you might 

Mr. Capwe.u. Because it might be declared an imitation; that is 
exactly right. 

Mr. YounGer. It is not a question of setting up the standards? 

Mr. Capwe.u. That is right; it is not. We do not call it an imita- 
tion. We do not think it is an imitation. 

Mr. YounGer. Have you ever asked the Food and Drug to set up 
standards for your product? 

Mr. Capwe.u. No, sir; we have not because we feel the difficulties 
are so tremendous that we could not get over them. We do not know 
how it can be done. 

Mr. Younaer. You are under the factory inspection of Pure Food 
and Drug? 

Mr. Capwe.u. Oh, yes; of course. 

Mr. YounGcer. In addition to the factory inspection if this went 
through, you would have more inspectors in your factories? 

Mr. Capwe .u. I am very much afraid that that is so, sir. 

Mr. Youncer. That is all. 

The CuarkMAN. Any other questions? Mr. O’Hara. 
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Mr. O'Hara. Do the products which you people manufacture, I am 
speaking now generally of not only yours but your competitors, in 
all instances contain the highest percentage of food and sugar con- 
sistent with the special needs of the baking industry, or do they use 
a lower degree or lower percentage of fruit and sugar or do they vary 
between the manufacturers for the same product? 

Mr. Capwe.u. The thing that puzzles me, sir, about that is “‘con- 
sistent to the needs of the baking industry.”” The fruit content does 
vary, so also might the opinion vary as to what the needs would be. 

Mr. O’Hara. Of course, the less fruit they put into it, the less 
expensive? 

Mr. Capwe.uu. That is right. 

Mr. O'Hara. They can substitute tap water for fruit, and that is 
not very expensive? 

Mr. Capwetu. There are products made with very little fruit 
juices in them that are artificially colored and artifically flavored. 

Mr. O’Hara. Should these special products not contain, should 
they not be in the standard that it contained the highest possible per- 
centage of fruit and sugar consistent with your specialized needs? 
For example, you are a manufacturer of, say, strawberry or raspberry 
jam for baking purposes. You may have a high-quality product, 
maybe 40 or 45 percent fruit and maybe 40, 45, or 50 percent sugar. 

Hese is a competitor who is selling to your customers, competing 
with you, who may be using 20 or 25 percent feuit, a liberal allowance 
of tap water, and you have to compete with him, do you not, in the 
price of your product? 

Mr. Capwe tu. That is right. 

Mr. O’Hara. It costs you a great deal more to sell your product? 

Mr. Capwe.ut. That is right. 

Mr. O'Hara. Is that a situation that is healthy to the industry? 

Mr. Capwe.u. We feel that it is, sir, because he is conscious not 
only of the price of the product but he is conscious of the product 
itself, 

Mr. O’Hara. Now, of course, it makes a great deal of difference 
when that is sold as jams or jellies to the consumer for spread; does it 
not? 

Mr. Capwett. That is right. 

Mr. O’Hara. There is a great deal of fraud and deception to the 
buying public unless they are aware of the differences in the content 
of that product? 

Mr. Capwe.tui. That is right. We feel there is a considerable 
difference there because on the one hand it is sold direct to the public. 
When these products are sold to bakers they have an opportunity to 
examine because samples are presented, and he determines the quality 
product he wants for a certain need and then buys that quality at 
what he considers to be a fair price. In other words, the fact that there 
is a product on the market for less money with less fruit in it does not 
mean that he gets the business, it does not mean that at all because 
there are many bakers who want the best, and they will buy the best 
even though the best costs more money. 

Mr. O'Hara. Are there not some who want to pay as little as 
possible for this product and sell for as much as they can? 

Mr. Capwe.u. It has been our experience, sir, that we do not 
offer too much credit to that individual because the American system 
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seems to take care of him in time. If the product is not worth the 
price he does not sell too much. 

Mr. Rogers. Would you yield? 

Mr. O’Hara. Surely. 

Mr. Rocrers. People have different tastes; do they not? 

Mr. Capwe.u. Certainly. 

Mr. Rogers. What one might want to use as a spread another might 
not? 

Mr. Capwe.u. That is right, and some people have less money to 
spend, too. Some have to buy less expensive merchandise. 

Mr. Rogers. Thank you. 

Mr. O'Hara. That is all. 

The CuarrMANn. Any more questions? 

That will be all, Mr. Cadwell. Thank you for your appearance 
and thank you for the exhibits which you left with the committee. 

Mr. Capwe tu. Thank you, gentlemen. 

The CHarrMan. Mr. Stapleton of Denver, Colo. 


STATEMENT OF BENJAMIN F. STAPLETON, Jr., ATTORNEY 
AT LAW, DENVER, COLO. 


Mr. StapLeton. Mr. Chairman and members of the committee, my 
name is Benjamin F. Stapleton, Jr., attorney at law, practicing at 802 
Midland Savings Building, Denver, Colo. 

I speak in opposition to the bill as general counsel for the Pure Food 
Manufacturing Co. in Denver. I appear without a written statement. 
| apologize for that. I knew of this hearing only on Tuesday evening 
and took the first plane to Washington. 

I think, however, that I have some familiarity with the question 
before this committee, having for 3 vears been the counsel for the case, 
the Imitation Jam case, in the Supreme Court, which this proposed 
legislation seeks to nullify, and I have worked with it since about 1948, 
and I think I understand somewhat the problems involved. 

I would like to point out at first that I think Mr. Younger hit the 
nail on the head when he said standards have nothing to do with this 
bill. If the Food and Drug Administration or an industry want 
standards for imitation jam, any item, they have the right to promul- 
gate standards for “any food.” 

So that we are not talking in terms of whether or not we should have 
a standard for imitation jam. My client makes imitation jam. If 
the Food and Drug Administration had felt that it was desirable and 
in the public interest to have standards for imitation jam they could 
have and would have promulgated them. 

My client has manufactured this particular item for 30 years, 
approximately. It was manufactured originally as a compound jam. 
It contains 25 percent fruit as opposed to the standard of 45 percent 
in most instances. It contains pectin, which is in common terms 
Certo, which most housewives are familiar with. It requires less 
boiling of the fruit when pectin, a hardening agent, is added. 

Say for approximately 15 years this was manufactured as a com- 
pound jam. In 1938 the food and drug laws were, as you all know, 
drastically amended and the Food and Drug Administration asked 
us to change from a compound to an imitation jam. We manu- 
factured that from that time on, 1938, as an imitation jam. 
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Now, I think many of you will realize that “imitation” in prominent 
letters in front of “raspberry jam’ the same size and prominence, 
could be the death knell of any poor product. It certainly is a wide 
open danger signal, and yet my clients have been consistently able 
to sell in a large market to discriminating buyers like the Safeway 
Stores throughout the western part of the United States, an organiza- 
tion I am sure you would think is not perpetrating an economic fraud 
on the customers it values so highly. 

My client fought for 3 years with the Food and Drug Administration 
on a very friendly basis, on a legal and I thought philosophical 
question. At no time did the Food and Drug Administration challenge 
that my food was not wholesome, nutritious, or that we were deceiving, 
in any manner, the public. 

I amend that statement to say at least the Court found there was 
no deception in a 7-to-2 decision. 

Very frankly, we were considered to have an excellent product, 
and we passed the savings of that product on to the consumers, and 
I think that made more difference to the Supreme Court in their 
decision than any other one statement I could have made. 

I call your attention to some prices that I put in my brief broken 
down into price per ounce. Jam was 3.6 cents per ounce; imitation, 
1.5 for strawberry. For grape the real was 2.0, and for imitation 1.16. 
Raspberry, real 3.1, and imitation 1.32. There is no economic fraud, 
gentlemen, in that, and the public has accepted it. 

The Supreme Court was not willing to put a price of one commodity 
on jam. ‘There are and should be choices for the consumer who wants 
to buy a quality item at a lower price. I have been a little amazed 
at the introduction of the bill because it belies, in my opinion, the 
philosophy of the administration of less government in businesss. 

It is certainly much more government in business, and to put it 
right out into the open it is an oleo fight all over again. I think that 
the framework of the food and drug laws as they now are presently 
constituted is sufficiently broad; that the ice-cream industry and the 
milk industry can work out their problems without complicating other 
people’s business. If this legislation should pass, my client would be 
out of business. He manufactures nothing but imitation jams. 

There is a standard for jam which he does not comply with, does 
not purport to, and does not sell a product at the price of standard 
jam. Now with this law presumably in effect, we will say, he no 
rane can sell in interstate commerce imitation jam until a standard 
for imitation jam is promulgated. 

I think you gentlemen are well aware of the difficulties of getting 
standards. The present Congress passed a law which we hope will 
remedy that situation, but it is a difficult, expensive procedure, and 
with the lessening of appropriations for the Food and Drug Adminis- 
tration they will have great difficulty in promulgating any standards, 
much less standards for multiple items such as the previous speaker 
discussed. 

I feel that if the committee considers there is a problem, which I 
in my own opinion do not, then I think it only fair that a product 
such as mine be allowed to continue in interstate commerce until such 
time as a standard of identity for imitation jam is promulgated. 

Now you all can readily understand from a reading of the bill that 
that is not contemplated. We are cut off from the avenues of inter- 
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state commerce the mmute this legislation is enacted until the stand- 
ards are adopted. If they are never adopted my client is in a new 
business or out of business entirely. 

I can understand the difficulties of the milk and ice cream people; 
they have new products coming out, products which in many ways 
decrease the use of butterfat, milk consumption generally. On the 
other hand, I feel sure that this committee does not want to stand in 
the way of progress, whether it be progress in new products in food 
chemistry or new products in manufacture. 

Every day we find substitutes like we did in the last war which are 
palatable, nutritious, substitutes for foods that we have generally ac- 
cepted and largely that are made available to the public at lower 
prices. There are eminent members of the food and drug bar who will 
speak later, and I do not want to intrude on their time except to say 
that I believe the legislation is ill-advised. 

[t is aimed at one industry and to correct some regulations and some 
situations that they feel may be disastrous to established commerce in 
that business. I thank the committee for the opportunity to appear 
without a written statement, and I hope that in the consideration of 
the bill some of the points will be considered by the committee. 

The CHarrMaANn. Are there any questions, gentlemen? 

Mr. Heselton? 

Mr. Hesevron. In reading the bill I have a little difficulty in under- 
standing what is meant by an imitation of a food. In the first place, 
I assume that means that food is somehow, somewhere defined, but I 
assume that a substitute, for instance, which is edible and which is 
wholesome and nutritious would be a food itself. 

Mr. Hare. Will the gentleman yield? 

Mr. Hesevron. Yes. 

Mr. Haus. Right along the same line I would like to know what is 
an imitation jam. 

Mr. Staptetron. That is the great philosophical question among 
food and drug lawyers. Some people argue that what I am represent- 
ing is not an imitation; it is a substandard jam. 

Mr. Hater. I would say it is a substandard jam, but still a jam, I 
would suppose. 

Mr. StapLeton. That was the position we took, and I think the 
Supreme Court upheld in passing that was an imitation jam. Other 
people take the position that an imitation jam would be something 
created entirely out of products that are not used in the ordinary 
jam, say, some synthetic device or food that is not at all associated 
with jam as we commonly know it. 

They say that that is a true imitation of a product, something like, 
say, imitation vanilla where perhaps the vanilla bean is not used at 
all in the product. They say that is the only kind of true imitation 

Mr. Hate. If I put a gallon of water on top of an ounce of whisky 
it is not an imitation whisky. It may be a highly diluted product, 
but it is still whisky. 

Mr. Stapieton. I think that is quite true. 

Mr. Hesetron. I still have to clear in my mind the fundamental! 
question of when does a food become an imitation of a food. I can 
see, for instance, that an apple, or potato, or fish, or a piece of meat 
is food. On the other hand, I am not well enough versed in this 
to know. I assume there are substitutes all across the field. 
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Perhaps there is not an imitation fish, but in-the food field I assume 
that substitutes become available and widely used and are also nutri- 
tious. How should they be classified as an imitation of a food rather 
than food? 

Mr. Srapieron. I think you are right in the premise. As I under- 
stand food chemistry, you can create the smell, the taste of nearly 
any product and that therefore all of those products would be, pur- 
port to be, or resemble standardized foods if the standard has been 
promulgated for that particular food. 

So it is my thought as a practical matter, you say: Why do some 
people label theirs imitation and others, for ex: umple ‘the jellies used 
in pastry that we have just discussed, are not labeled as such? I 
think as a practical matter the Food and Drug Administration for 
many years has recognized that difference and the great imponder- 
able of putting standards for that many different varieties of pastry 
fillings, and therefore I feel that that is the distinction, practical dis- 
tinction they make. I think the previous speaker was perfectly right 
in saying the danger of the Food and Drug Administration calling 
their products imitations is very real, and I think that they are in 
great jeopardy because they resemble, they purport to be if you look 
at them, jams and jellies. They are used entirely for a different use 
and not for consumption as we normolly — of jams and jellies. 

Mr. Hesei_ron. Who developed the label of imitation food, and 
when was it developed? 

Mr. SvapLeron. It has always been in the act, but section 403 (c), 
the whole act, was strengthened in 1938, and 403 (c) was continued. 
Before the 1938 act many manufacturers manufactured products and 
called them, for example, bread spread. It was not of the standard 
consistency of jams and jellies as they were commonly known. 

There was no standard prior to the 1938 act. So they manufac- 
tured and called it bread spread, or as was known in the law, fanciful 
descriptions. A court decided that that could not be permitted 
under the act, and that was one of the reasons why the 1938 act 
was promulgated. The bread-spread case was I think the basis of 
403 (c) as now constituted in 403 (g¢), which says that a food is mis- 
branded if it purports to represent a standardized item of food and 
does not meet the standard of identity. So I think we have always 
had imitation in the law, but people prefer not to use the word 
“imitation” for obvious reasons and preferred to use fanciful names 
that were misleading to the public. 

When the court said that bread spread could be introduced into 
interstate commerce it created a good deal of havoc in the Food and 
Drug Administration thinking. As a result, they strengthened the 
act by putting in 403 (g¢), which eliminated fanciful names and made, 
if you did not conform to the standard, you had to put ‘‘imitation’”’ 
on it. 

I think that is about the background of your question. 

Mr. Hesevitron. That is all, Mr. Chairman. 

The CHarrMAN. Any further questions. Mr. O’Hara? 

Mr. O’Hara. Mr. Stapleton, I do not know what vou meant when 
vou said you thought this was the oleo fight all over again. I would 
like to have you explain that. I want to say to you candidly I do 
not see where this affects oleomargarine at all. 

Mr. SrapLteron. It does not affect oleo at all. 
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Mr. O’Hara. Because they have a standard and they have to 
comply with it. 

Mr. Sraptetron. My feeling is that it is the philosophy of the 
oleo-butter fight. It is the philosophy of oleo being a product that 
had the same use as butter to some people which sold at a greatly 
reduced price. ‘That is the situation with iced milk as opposed to 
ice cream as we commonly know it. Yet I do not think we can say 
that iced milk if it is nutritious and it is sold at a greatly reduced 
price to the consuming public, I do not think we are yet prepared to 
say that we cannot manufacture that and introduce it into interstate 
commerce. 

I think that the philosophy between the proponents of this bill 
and the difficulties we are all aware of in the previous legislation are 
quite analogous 

Mr. Hesevron. Will the gentleman yield? 

Mr. O’Hara. Let me follow this just a moment. Let me say this: 
Of course I think there is fundamentally a very serious question over 
and above that, and that is the question of how much the public is 
going to be defrauded and deceived by imitations without some 
standards for them. You know that the decent manufacturer of an 
imitation jam is confronted with unscrupulous competitors who are 
selling a similar product which is not nearly as good a food, do not 
have as much fruit and do not have nearly as much nateiaiees: and 
yet he must compete with them. 

I realize that competition may determine that, but it also becomes 

problem of deception of the public and an economical problem of 
the industries involved, in my opinion. Do you mean to say from 
your statement that the sky is the limit in this field; that there should 
be no controls at all, or what is your position? 

Mr. Strapieron. Well, my position certainly is that the sky is the 
limit is not fundamentally sound. My position is this, that if the Food 
and Drug Administration feels there is a necessity for having to have 
standards of identity for imitation jam that they are perfectly free 
under the present law to institute hearings for a standard. 

I think the answer to your argument is put in this method. The 
Food and Drug Administration talk about deception of ultimate 
consumer, for example jam used in a restaurant, whether it is imitation 
or real, or ice cream or iced milk in a drugstore or fountain. 

The answer is very simply that suppose we have a standard of 
identity for imitation jam. How are we to know when we go to a 
restaurant whether that is a pure jam conforming to the standard 
imitation jam, conforming to the standard for some other product 
which is even illegal? You are multiplying the problems, in my 
opinion, and not helping the ultimate consumer that is purported to be 
grossly taken advantage of. 

Mr. O’Hara. Well, of course you are talking about the restaurant 
situation, which is one end that is difficult to control, as you well 
know. Iam talking about the individual who goes to a store and wants 
to buy some jam. I never used to pay any attention when I went to 
buy jam whether it had the word ‘Gmitation” on it because I personally 
feel like eating oleo and butter. I like to have butter and do not want 
oleo. Igo to buy jam, and if I cannot get pure food jam I do not want 
the imitation, and I do not want to be defrauded. 
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I never paid attention to it until recent years because | think there 
is no substitute for the real product myself. But you still do not get 
my question. How much are you going to debase a food product by 
imitations? Are you going to make just no limit to it, just let it be 
debased and debased? Are you going to agree that at some point, 
and I recognize and | have no quarrel with those who make imitation 
jams and jellies, but I think you finally get to a point where at some 
point somebody is going to have to say as to what the standards are 
or you are going to have a conrple te de basement of a good so-called 
substitute or imitation. 

Mr. Rocers. Would the gentleman yield? 

Mr. O’Hara. Let the gentleman answer. 

Mr. StapLeton. My thought on that is that if the Food and Drug 
Administration felt that this was necessary they could promulgate at 
the present time without the passage of this law a standard for imita- 
tion jam. 

Mr. O'Hara. Well, what did the Supreme Court decision do? 
What did that do, it reversed the Quaker Oats case, did it not? 

Mr. StapLeton. Mr. Justice Frankfurter said the Quaker Oats case 
has nothing to do with the issues before this Court. It was a mis- 
nomer from the very beginning that this was a decision on the Quaker 
Oats case, and the Supreme Court with definiteness said that not only 
in the hearings but in the opinion. I do not think that has anything 
to do with it. 

The question involved in the jam case that we are talking about 
was whether or not the imitation label on an article of food which 
purported under section 403 (g) to be the standardized item could 
be seized in interstate commerce and in nontechnical language the 
Supreme Court said, “With the imitation label on the product it 
cannot be sold in interstate commerce.”’ 

Surely it had nothing to do with the fact that if the Food and 
Drug Administration felt there was a need for a standard of imitation 
jam it could not issue that standard. I think no lawyer would dispute 
their authority, but they just feel in this field there is no urgent or 
perhi ups even any need for a standard for imitation jam. 

They have other work that they have to do. You can imagine if 
this bill passed, the formidable load that would be put on the Food 
and Drug Administration to issue standards of identity for a myriad 
of foods that might possibly come before it. It would be a staggering 
load that the Food and Drug Administration with the most healthy 
appropriation would have a good deal of trouble in even coming 
close to getting current on that sort of work. 

So my argument in reply to you is that at least in the imitation 
jam field there is ev idently no pressing need for standards of identity. 
The Government all through the case we are talking about conceded 
that our product was wholesome, nutritious, that it was not an 
economic fraud and it was not a debasement in which the profits 
from a lower fruit content were kept by the manufacturer; that I 
think was one of the strong points in its favor. 

The Government could possibly have picked a better claimant. It 
perhaps could have had one keeping fruits of a lower standard product 
rather than passing them on to the public, but they did not in this 
case, and they never argued that they did. 
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Mr. O’Hara. The effect of the Supreme Court decision was to say 
that they did not have authority, is that not the effect of it, to set 
standards? 

Mr. Stapteron. No, I do not think that had anything to do with it 
The Supreme Court case just said that the imitation label prevented 
it from being seized as an item of food that purported to represent the 
standardized item but did not meet the standard of identity. It had 
nothing to do. 

The question about standards has always been on the books since 
the 1938 act was formulated, and it says any food, and certainly 
nobody would ever contend that imitation jam was not a food 

Mr. O'Hara. Well, it is my understanding that Justice Frank- 
furter’s decision, it has been some time since I read it, that he went on 
and said that if Congress decided to legislate that was their province 
in this field, did he not? 

Mr. Stap.teton. That is right If vou want to have one price, one 
standard item for jam, vou can legislate imitation jam out, and that 
is not the purpose but the effect of this 

Mr. O'Hara. Oh, no. It does not have that effect, let me say to 
you. The bill, as I understand it, I hope I understand it, maybe I do 
not, would give the authority to the Food and Drug to set up a food 
standard for the pure food product and another standard for the imi- 
tation product. The language is broad enough to authorize just that 

Mr. Srapieron. I do not want to disagree with you, but | do not 
think that has anything to do with the bill before this committee 
today. The authority for standards of imitation jam are already 
here irrespective of the amendment, and I think the only thing that 
this bill does is say that if it is an imitation of a food that is standard 
ized it cannot be shipped in interstate commerce until the time that a 
standard of identity for the imitation food has been promulgated 
and the imitation food meets that standard, which is a dilemma which 
every one of the speakers against the bill recognize that we just can 
not get standards of identity for imitation jam, for example, for a 
considerable length of time. 

! could have no quarrel with this committee if the bill read that we 
had to have an imitation standard for jam, but that until such time as 
an imitation jam standard was promulgated we could continue to 
engage in the business we have been engaged for 30 years, but that is 
not what the bill does, nor do I think that some of the preponents ever 
wanted to do that. 

Mr. O’Hara. Of course, the responsibility is administrative in 
setting up standards for imitations, is it not? 

Mr. Srapuieron. If they think it is in the public interest. 

Mr. O’Hara. Well, you do not think it is in the public interest? 

Mr. Srapietron. Let me put it this way: If it is in the public 
interest, sufficiently so to divert the Food and Drug Administration 
from other important things to go to a standard of imitation jam, we 
would be the first to participate, cooperate in the hearing on imitation 
jam standards, and after having our fair day before the Food and 
Drug Administration we would comply immediately with any standard 
for imitation jam, but the Food and Drug Administration evidently 
feel from their knowledge of the whole food, drug, and cosmetic field 
that there are more urgent standards needed. 
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There are standards in process for many foods that the Food and 
Drug Administration are anxious to have officially adopted, and I 
believe they feel that there are more products with greater public 
interest ahead of any imitation jam standard. 

Mr. O'Hara. We are speaking of jam, of course, because it all grows 
out of that jam decision, but actually there are many items of food 
in which the same problem is involved. 

Mr. SrapLeton. Yes. 

Mr. O’Hara. I realize that there are various things that are manu- 
factured, imitations and synthetics, so-called synthetics. I do not 
think “‘synthetics” is the right word. 

Mr. Hese._ton. Would you yield? 

Mr. O’Hara. Yes, I yield the floor. 

Mr. Hesevron. Since the word “philosophy” was brought in with 
reference to oleomargarine, I just want to be clear in my own mind 
whether you used it with the intention that we should understand 
that you disagreed with it. 

Mr. SrapLeton. I am sorry, I missed part of that question. 

Mr. Heseviron. You referred to the philosophy being similar to 
oleomargarine. I wanted to be sure that you meant by referring to 
that you understand it was a false and backward philosophy? 

Mr. Srapieron. I will go on record to say that I think oleo or any 
other new synthetic product has a proper place in the market place 
and that whether it be synthetic butter or synthetic jam or any other 
product if it serves a public purpose, if it is useful, nutritious, healthful, 
can be sold at a price where the public will accept it, it is my philosophy 
that I would not stand in the way of its acceptance by the public. 

Mr. Hesevtron. That is all. 

The CuarrMan. Any further questions? 

Mr. YounGsER. Just one. 

The CuarrMan. All right 

Mr. YouncEer. What label do you put on your product now? 

Mr. SrapLetron. The same label that we have had since 1938, which 
says “Imitation Raspberry Jam,” for example. ‘“Imitation’’ is the 
same size and has the same prominence as the “Raspberry Jam,” and 
immediately precedes the naming of the food which in itself I think 
is a fair and good warning to most housewives. 

Mr. YounGer. That is all. 

Mr. Rogers. Mr. Chairman, just one word. How much work on 
the part of the Food and Drug Act would it take to make the definition 
of a standard of identity for mmitation food and so forth? 

Mr. Stapteton. Let me put it this way: This Congress had 
amended the standard-making procedures to enable them to more 
quickly arrive at standards of identity, but I can say that from past 
experience only, which the Food and Drug Administration hoped to 
rectify, it has taken literally years to get standards for butter, ice 
cream. 

There are no standards at all for frozen foods and whatnot that 
have been in the mill for a considerable length of time. It is a very 
tedious food chemistry proposition, and I would say that at least in the 
past it has been extremely difficult, and I do not know the exact 
— of standards of identity, but I would say there are relatively 
very few. 
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Mr. Rogers. Do you have to have a standard of identity for each 
food? 

Mr. Stapteton. Each food and each imitation food if this law goes 
through. 

Mr. Rogers. Each jam? 

Mr. StrapLeton. Well, in the jam field there are two different fruit 
consistencies, but those, as I recall offhand, cover all the jams that 
are covered by standards of identity. 

Mr. Rogers. Do you have any idea how much it would cost 
enforcing this? 

Mr. Strap.eton. I do not have any idea, but I do know that the 
Food and Drug Administration have been cut $100,000, and they 
feel that very keenly, and I would say that from what little knowledge 
I have of cost of government that $1 million would not begin to touch 
the problem if we had to have standards of identity set up before the 
law was passed to enable those who have been in commercial legitimate 
commerce for years were not cut off at the pockets, so to speak, with 
their product. 

Mr. Roarers. You say you have been engaged in the production of 
your food for some 30 years? 

Mr. Srarteton. That is correct. 

Mr. Rocers. You have never had any complaints about the quality 
of your product, have you? 

Mr. StapLeton. Never had a complaint. It has always been 
considered wholesome. At one time or other we have gotten a bad 
batch which made maybe someone sick, as happens in almost all food 
industries, but as far as the food product, we have never had any 
criticism and had none during this case. 

The Cuarmeman. Mr, Hale? 

Mr. Haute. Your product is made from genuine raspberries, is it 
not? 

Mr. Stapieron. Yes, sir. Not only that, as I was explaining 
during the recess, with less consistency of fruit. We have to buy the 
top-grade fruit in order to make it stand up. By and large, if you 
were talking in terms of quality it is quite conceivable that our fruit 
that goes in there for 25 percent is a better grade than the 45 percent 
that might go into some standardized product. 

Mr. Hate. It still seems to me very unjust that you have to call 
your product an imitation jam because I do not see that it is an 
imitation jam; it is a low-concentrate jam. 

Mr. Stap.LeTon. Imitation jam is generally not marketed in the 
eastern area. We have felt that for a long time. 

Mr. Harte. Where is it marketed? 

Mr. Srapieton. In the West generally. Many of the gentlemen 
in this room are not familiar with imitation jam in the eastern area, 
but out in the West evidently they use it with due regard in place 
of butter, and they buy it in 5-pound containers. 

Mr. Haue. It is sold for a spread just like jam? 

Mr. SrapLeron. That is correct, and it is sold in a 5-pound pail 
and put on the table of farms, ranches, and city dwellers to use at 
mealtime. 

Mr. Haus. Is that much less expensive than what is called standard 
consumer jam? 
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Mr. Srap.eron. It runs from two-thirds to a half less in price 
than the standardized item. It prin briefly, raspberry, 3.1 cents 
per ounce for the pure as opposed to 1.32 for the imitation. Those 
were the figures that we used in our brief in the Supreme Court. 

Mr. Hae. Of course, the difference in price reflects with some 
accuracy the difference in cost of manufacturing? 

Mr. SrapLeton. Yes, and we have contended and did, and it was 
accepted by the Court that we were passing the saving on to the 
consumer and that there was no economic fraud as the term is used. 

Mr. Hare. That is all, Mr. Chairman 

The CHarrMan. Any further questions, gentlemen? 

That will be all then, Mr. Stapleton. We thank you for your 
appearance. 

Mr. StapLeron. Thank you, gentlemen. 

The CHarrMAN. Samuel A. McCain, general counsel, representing 
Corn Products Refining Co 


STATEMENT OF SAMUEL A. McCAIN, GENERAL COUNSEL, 
CORN PRODUCTS REFINING CO., NEW YORK, N. Y. 


Mr. McCarty. Mr. Chairman, before I start my statement I might 
help Mr. Heselton out. This is real imitation jam. This is real 
imitation jelly. This contains over 98 percent corn sirup and about 
0.4 percent pectin and about 1% percent phosphoric acid, and a trace 
of artificial color. 

The CHarrMan. Is there any choice of flavor? 

Mr. McCain. No, sir. This is really corn sirup, and it is imitation. 
It. is not substandard; it is just plain imitation. So this is at least one 
example of what is an imitation. 

The CuarrMan. All right, if you will proceed. 

Mr. McCain. Mr. Chairman and members of the committee, I 
am a member of the New York bar and am making this statement on 
behalf of the Corn Products Refining Co. of which I am general 
counsel. I am going to try to give you the views of the company, 
which also happen to be my personal views. 

In passing, I might mention, sir, that I am chairman of food law 
committee of both the New York State Bar Association and the 
American Bar Association, and at this point I would like to express to 
this committee my personal gratitude and that of the other members 
of my committees to this committee for the fine and careful work that 
was done by this committee on the Hale Act and on the Factory 
Inspection Act. 

The remainder of my statement, gentlemen, represents purely the 
views of the Corn Products Refining Co. and myself and has no connec- 
tion with the association I just mentioned. 

A great deal has been made of the fact that the decision of the so- 
called Imitation Jam case by the Supreme Court of the United States 
has created some kind of problem. In my opinion and that of my 
company there is no such problem, The on ily problem is in the minds 
of certain producers and manufac turers who are afraid of the com peti- 
tion that imitations will give them. 

Mr. Chairman, in this connection | should like to file as a part of 
my Statement a Copy of a paper delivered | DY Prof. Robert W. Austin 
of th Severe School of Business Administration. He is also a mem- 


bens. 


FEDERAL FOOD, DRUG, AND COSMETIC ACT 45 


ber of the New York bar and my predecessor chairman of the food 

committees of the bar association. The paper was delivered by Dr 

Austin in 1951, shortly after the decision by the Supreme Court of the 

so-called Imitation Jam case. I think Professor Austin’s approach 

is an eminently practical one, with which I agree in every way, and I 

am sure the members of this committee will be interested in this article 
“he state ment referred to follows: ) 


{From the December 1951 issue of Food Drug Cosmetic Law Journal. Copyright 1951 by Commerce 
Clearing House, ine., Chicago, H1.] 


THE JAM STANDARD Cast Ivs SoctaAL SIGNIFICANCI 
By Robert W, Austin 


The author, visiting lecturer in business law, Harvard Graduate 
School of Business Administration, presented this paper before the 
division of food, drug, and cosmetic law of the American Bar 


Association, September 19, 1951 


For a 5-vear period, 1933 to 1938, I was associated wi Breed. Abbott & 
Morgan and was privileged to work for Dena T. Ackerly and Arthur C. Spencer 
in the area, of the food and drugs law This meant that we were in constant 
communication with Senator Copeland and his other self, Ole Salthe, in Wash- 
ington; with other lawyers in the field—our chairman, Charles Wesley Dunn, 
representing the then Associated Grocery Manufacturers of America; Tommy 


Austern, re prese nting the Nationel Canners Associatior - and many others 

} am sure that when the Federal Food, Drug, and Cosmetic Act became law 
in 1938 we all could have stated, with what we thought to be some authority, 
what sections 401, 402, 408e and 403¢ meant and ere intended to do—how 
vould affeet the la industry, and, if we were foolish enough, their social 








‘ance During that 5-year period each word and comma in each new bill 
and each new amendment was earefully scrutinized and analyzed from a hundred 
different and differing vi Vpoints with the result hat we all thought we knew 
the final law inside out 

You will remember that the Tugwell bill started the ball rolling and would 
really have done a job on the Food and Drug Law of Lor Its terms . 


d 








<plaved no knowedge of how the food and drug industries 




















i 
bly were unworkabl Among other things, it call rt 
foods, with t! Government fixing the grad as 
a vengeance 
saner-minded men, such as Walter G. Campbell and Roval 
that there were some seriou loop! les Rt 
ym, but that industry could not take corr f 
of those contained in the Tugwell bill : 
a sound, wi new statut 
Of necessity, then, as is the case with all major legislation, the Federal Food, 
Drug, and Cosmetic Act of 19388 was a compromist e result of hund : 
probably thousands, of lesser compr« As a result, while each of involved 
in that 5 r period of legislative ges n could have told 1 what we thoug! 
the act meant and was intended to dé m not at all sure that any « i 
have agreed on all points 
But even in 1938 IT am not sure that any of us could have been sure what the 
language of se n 401 meant Chis was truly the result of compre se pil ‘ 
compromise, of expert witne after expert witne of consumer reaction, of in¢ 
trial reaction a 1 of the interplay of political pressure Section 401 provid 
Secrion 401. Whenever in the judgment of the administrator such action will 
promote honesty and fair dealing in the interest of consumers, he shall promu 
re ns fixing and establishing for food, unde common oF 


nable definition and standard of identity, ar 





sq far as practicable, a res 
able standard of quality, and/or reasonable standards of fill of container 9 


f 


In prescribing a definition and standard of identity for any food or class of { 


1ood 
in which optional ingredients are permitted, the administrator shall, for the 
purpose of promoting honestv and fair dealing in the interest of consumers, 
designate the optional ingredients which hall be named on tl lahel.”’ 

What is a reasonable definition and standard of identity? What i 
standard of quality? What is the difference between a standard of identity and 
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a standard of quality? Why is the word ‘definition’? contained in connection 
with a standard of identity and not used in connection with a standard of quality? 
The act does not tell us 

The provisi mn for a standard of identity was supported by Walter Campbell, 
who wanted, I believe, more than any other thing to eliminate the loophole in the 
distinctive-name provision of the old law which permitted the intentional decep- 
tion of the buying public by the marketing of a food as a food which had an 
accepted public identity, not having the characteristics attributed to it by the 

bl 








vp abl iit 

lhe provision calling for a standard of quality was essentia ally a victory for those 
who opposed ¢ rr’ labeling, in that it permitted the administrator to fix only one 
standard, “a standard of quality” which meant that more than one standard of 
quanty co ild not be eaebaneata for a food product. 

INTERPRETATION OF SUBSECTION 408C AND 4083G DEPENDENT ON SECTION 401 

If in 1938 I couldn’t tell you what section 401 meart, I am sure that I cannot 
tell vou today; and yet, isn’t the intent and meaning of this section someth 
which must be known before we can properly interpret subsections 403c and 403g? 

Let us look at the co ion definitions of some words which are not defined in 


the statute: 
] Ik le ntityv: re condition of being the same with some thing described 


asserted, or of possessing a character claimed.”’ 


2) Quality: “That which constitutes something; proper or essential being; 
character; nature; kind; hence * * * class, kind or grade; as, a fine quality of 
varn; originally, rank or position in society.” 

3) Imitation: As a noun: ‘‘That which is made or produced as a copy; that 


which is made to resemble something, whether for laudable or fraudulent purposes; 


an artificial like s; a counterfeit.”” As an adjective: “Simulating something 
superior, especi: Wh of more costly material; as, imitation lace, imitation bronze.’’ 

| Purport: “To have the appearance or convey the impression of being, 
meaning or signifying (some particular thiung) ; to import; to mean or seem to mean 
or intend,”’ 





finitions from Webster’s New International Dictionary. What do 
TI 1is is where the ordinary layman, the individual member of the 
social orgs ould have to go to try to find the meaning of these words in the 
statute. This layman, incidentally is the poor ignoramus my good friend and old 
schoolmate Robert L. Stern was so anxious to protect when he wrote, in the 
Government’s brief before the Supreme Court, at page 18: 

rv that all persons who conenmne a product be deceived for 
a product to be misbranded. Some persons will always read labels more carefully 
than others; some will not and others cannot read them at all.” 











’ 





It is not necessé 


SUPREME COURT’S LANGUAGE IN 1919 


He cites as his authority one which no lawyer would dare negate, the Supreme 
Court of the United States, stating in 1919: “Few purchasers read long labels, 


many cannot 1 


read them at all 

Assuming, however, that our hypothetical member of society can read, the 
above quoted definitions are all he has to go on 

First, I suspect, he would wonder about the difference between “identity” and 
“quality,” since both words can have much the same meaning, that is, ‘‘identity’’ 
as “possessing a character claimed,”’ and “quality’’ as “character.’”’ Second, he 

ould feel that an “‘in itation”’ which is ‘‘made or produced as a copy” or, when 
as an adjective, “simulates something superior,’’ must necessarily ‘“‘purport”’ 
or ‘convey the empression of being’’ the real thing unless it is so marked as to 
indicate it is not the real thing. 





use 





LAYMAN FACES JAM STANDARD 


If, on the authority of the Supreme Court, “few purchasers read long labels,” 
and “many inot read them at all,” it follows that our layman couldn’t possibly 
read the long and involved jam stand: ard promulgated by the Administrator; but 
if he could, he would find that fruit jam shall be composed of not less than 45 parts 
by weight of fruit to each 55 parts by weight of one of the designated saccharin 
ingredients. Upon finding that Delicious brand imitation jam contained 25 
percent fruit, 20 percent pectin, and 55 percent sugar, and was called sub- 
standard, not an “‘imitation,’’ by the Government in its brief at page 9, he would, 





ee. 
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I believe, wonder if this was not a standard of quality rather than a standard of 
identity. At this point he could look at section 403h of the statute and find that 
a food that purported to be one for which a standard of quality had been prescribed 
and which falls below that standard may be marketed if its label bears a “‘statement 
that it falls below such standard.” 

At this point he might well give up and mutter something about ‘‘those so-and- 
so lawyers and politicians in Washington.’ But being one of those bright laymen 
who can read, he might consider the problem a little further. I can hear him 
soliloquizing: 

“Those Government lawyers in Washington said in the Jam case that a per- 
fectly wholesome, cheap, tasty product couldn’t be sold in this country because 
it looked like a jam for which somebody else had issued a ‘standard of identity’ 
and it didn’t contain the same stuff in the proportions called for by the standard 
of identity—which looks like a standard of quality to me. But most of all they 
said it couldn’t be sold because they think I am too dumb to understand that when 
it has ‘imitation’ on the label it isn’t the real thing. By the Lord Harry they’ll 
be telling me how to hold my handkerchief when I blow my nose next, or that I 
can’t smoke tobacco with nicotine in it The hell of is is that some other guys 
(probably aw yers) in the very same law said that I would be prot tected if a product 
which didn’t live up to a standard of quality had ‘substandard’ on the label. 
It sure doesn’t make sense. I can read and understand in the case of a standard 
of quality, but 1 can’t read and I can’t understand in the case of a standard of 
identity.” 

LIGHT SHED ON PROBLEM 


But then our layman would find the Supreme Court’s opinion, and after pene- 
trating Mr. Justice Frankfurter’s verbal sinuosities, woul d discover that a product 
which did not meet the standard of identity but honestly labeled itself ‘‘imitation”’ 
could be sold. And he would say, “By golly, that makes sense even if I can’t 
understand what it says.” 

And I agree. I agree with Water Campbell when he said‘in 1934 

“There can be no objection to the ph me ophy that any article that is whole- 
some and has food value and is sold for what it is, without deception, shi 
permitted the channels of commerce. There can be no objection to that article 
with its deficiency of fruit if every consumer knows exactly what he is buying ; 





“DECEPTION” IN USING PROPERLY LABELED IMITATIONS NOT MANUFACTURER'S 
FAULT 


To me, the social significance of the Jam Standard decision is fine lL think 
it proper and right that cheap, wholesome foods spews be available as long as 
they are properly labeled and do not deceive the buyer—and I fail to see how 
a product prope rly labeled “imitation”? would deceive anyone. As for the poor 
souls over whose fate the Government attorneys shed tears of blood—the man 
who went into a restaurant and got the jam without a label saying “‘imitation’’ 
or the logger in a lumber camp who puts it on his hot bread for | ee they 
are not deceived either. The man who goes into a cheap restaurant does not 
expect high-quality, expensive foods, nor does the logger expect the commissary 
to feed him caviar. Even if he is deceived, it is not the manufacturer's fault, 
and it is using a blunderbuss instead of a rifle when you attempt to ban imitation 
jam from the channels of commerce to prevent a small percentage of the popu- 
lation from being deceived. Certainly, enforcement of this law at the restaurant 
and logging camp level is always going to be inefficient, so why carry our hand 
holding, nose-wiping, diaper-changing social philosophy to the point where we 
would ban a wholesome food product to prevent someone or some ones from 
being deceived? Why not let State and local food officials work at that level? 





IS A NEW STATUTE NEEDED? 


I have been told that. Washington believes that “‘this decision will scuttle the 
food standards provision of the act to a significant extent.’ If the food stand- 
ards provision meant, and I do not believe it did, what the Government argued 
in the Jam case, then it should be scuttled and we should start over again,writing 
a statute which will say that a wholesome food product properly labeled can 
always be sold in this country and not be slandered by such terms as “economic 
adulteration” and ‘‘debasement.’”’ We should write a statute which avoids such 
a strange social philosophy as fixes what is essentially a price-fixing measure on 
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one segment of an industry when ancther and distinct arm of the Government 
is vigorously enforeing the antitrust law 
I think we should consider a little further and start work on a revision of the 





statute which will dire our good friends in Washington to protect the consumer 

ut not to coddle hin to warn him about foods but not to insult his intelligence 
by implying that he can’t read; wouldn’t read if he could; and if he could, wouldn’t 
be smart enough to under 4nd what he reads 


Mr. McCarn. I should also like to file as a part of my statement a 
letter that 1 wrote to Mrs. Hobby, secretary of Health, Education, 
and Welfare, in connection with H. R. 2739, the bill we are here to 
discuss this morning. I believe this letter contains most of the facts 
with regard to the position of Corn Products Refining Co. and, rather 
than repeating it here, I shall simply file it as a part of my statement. 

The CuarrMan. I think that has already been made a part of the 
record. 

Mr. McCarty. That was put on the record, sir. I sent a copy to 
Congressman O’Hara, but I had it 1eproduced so that each member 
of the committee could have it because in the limited time at my 
disposal I could not do a really careful job on presenting our full 
views, and | think that letter does it, and I tried to do it as clearly as 
possible, and did considerable work on it. 

I might say that Corn Products Refining Co., which was incorpo- 
rated in 1906, bas been engaged since that date in the manufacture 
of a jelly that it sells under the brand name Rex jelly. Up until the 
standards for jams, jellies, and preserves were promulgated by the 
Food and Drug Commissioner under the 1938 act, this product was 
simply sold as Rex jelly and the ingredient statement contained the 
names of the various ingredients in it. This jelly is over 98 percent 
corn sirups and corn sugars. 

This jelly and competitive brands were known to the trade as 


baker’s jelly. As I understand it, baker’s jelly has certain technical 
merits from the standpoint of the baker over the standardized fruit 
jelly I will just skip that because Mr. Cadwell has told you much 
more than I know about it; it does not crystallize 


When the jams, jellies, and preserves standards were promulgated, 
Corn Products Refining Co. changed its label from simply Rex jelly 
to Rex imitation fruit jelly, and here is a jar so that the committee 
may see what the label looks like. 

Commencing some years ago, Corn Products Refining Co. started 


packing this jelly, not only in 30-pound pails for the baking industry 
but in 24%- and 5-pound glass jars. These glass jars were sold through 
regular wholesale grocers in jars and appear on the grocery store 


shelves 
| understand that the Food and Drug Administration is concerned 


with the fact that imitations may be misleading to the public if they 


are purchased by hotels or logging camps and fed to the consumer 
vithout his being warned that they are imitations 
Certainly, there is no worry on this score with the package that is 


sold on the grocery store shelf. It is very clearly labeled and the 
housewife who buys it can be under no misconception. 

Corn sirup is recognized as a pure and nutritious food product and, 
as a matter of fact, the Food and Drug Administration has included 
corn sirup in all of its standards where corn sirup is a suitable ingre- 


dient. I do not believe anyone will dispute that corn sirup is a pure, 
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wholesome, and nutritious food product which, because of its low 
price, is very economical for the consumer. 

| have had our sales research department make an analysis of our 
customers who purchased the pails of this imitation jelly in the 43 
principal cities and towns where it is sold in volume. This was for 
1953, and I find that this product is sold exclusively to wholesale 
grocers and bakers’ supply houses. We have never heard of this 
product being used by hotels and though we cannot be certain no 
hotels buy it, except where they do their own baking of sweet goods 
and use it for the purpose for which it is made. We cannot say posi- 
tively that no hotels buy it, but our sales executives tell me that if 
any substantial percentage of this product were bought for use on 
the table, that we would. know about it. 

I imagine that is our salesmen’s business, and we have them in 
practically every town of any size in the country 

I was rather interested to find that our sales research department 
forecasts the volume we will sell of imitation jelly in glass jars by 
forecasting the price of fruit. When fruit is high, we sell more imita- 
tion jelly; when the price is low, the small package sales go down, as 
people apparently prefer the fruit product. You gentlemen will see 
parenthetically attached to my statement, the letter to Mrs. Hobby, 
the volume of our sales for the last 15 years, and you will notice that 
there is quite a fluctuation in the sales of small packages whereas the 
30-pound pails is fairly steady, there is not much difference in the 
volume 

I might say just a word about Congressman O’Hara’s bill, H. R 
2739. Our principal objection to the present bill is that it in effect 
legislates Corn Products Refining Co. out of business, which we do 
not believe this committee will approve. It is not an American o1 
constitutional way of doing things 

If as a matter of public interest this committee decides that no 
imitations should be allowed unless Food and Drug first standardizes 
them, we could have no legal objection to the legislation if compensa 
tion is provided for our investment in the plant and goodwill in con- 
nection with our Rex jelly. A more orderly way of accomplishing 
the same objective would be to change the bill slightly 

You gentlemen all have the bill before you, and since the change is 
small I will just give it to you 

In line 7 strike out the first word, ‘‘one,’”’ and substitute the words 
‘an imitation food,’’ and in line 11 after the word “imitation,” strik 
out ‘of a.” 

Mr. O'Hara. What would that do? 

Mr. McCatn. What that does, sir, is imitations—that is all of us, 
and we have been in this business for nearly 50 years—we stay in the 
business until Food and Drug promulgates a standard for our imita 
tion. We are perfectly willing to come down to Food and Drug and 
sav, ‘‘Here is a business we have been in, and the standard ought to 
include a provision for us.”’ That is all right. 

But this thing of saving, as this bill does, sir, that you are out of 
business until some time several years hence when Food and Drug 
gets around to making a standard, that is not right, sir. I will go 
further than that, Mr. O’Hara; 1 must say that making a standard 
for an imitation just does not have any appeal to my sense of logic 


‘ 
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The terms are mighty near contradictory in themselves. When 
put up against a criterion of honesty and fair dealing, it is just 
hone? The exact words of the act are, ] believe, “honesty and 
fair dealing in the interests of consumers.”’ 

Well, you see the background of the reason those words were put 
in the act is that here you have a lot of foods, all of them legal. Make 
a standard for bread. You had a lot of different kinds of bread. 
Now Food and Drug decides it will promote honesty and fair dealing 
to promulgate a standard and, well, it does it. 

But if you turn it around, the cart sort of before the horse, you turn 
it around and outlaw all imitations and how is it going to promote 
honesty and fair dealing to make a standard for an imitation? 1 will 
say that I went over and talked to the Food and Drug Commissioner, 
and | said, “If you fellows want this bill, I am willing to have the bill, 
but when are we going to get a standard? Iam not going to be legis- 
lated out of business.”’ 

He said, “You will get one when you prove to us that it promotes 
honesty and fair dealing.”’ I said, ‘‘What has that got to do with it? 
Unless we are bootleggers it is not going to promote honesty and fair 
dealing.”’ 

| do not want to take any more than my time before the committee, 
and I have tried to set forth quite carefully in my letter to Mrs. Hobby 
the legal details of this thing and some of the factual details I have 
not put in my statement. 1 would be glad to answer anv questions 
that you have, Mr. Chairman, or the members of the committee. 

The CHarrMANn. Are there any questions? Mr. O’Hara? 

Mr. O’Hara. Mr. McCain, there is no question in your mind but 
what the Food and Drug — feel there is a finality of decision in the 
so-called jam case in the enforcement of the law on imitation? 

Mr. McCain. There is no question in my mind, Mr. O’Hara, that 
they feel that; but, I think, you know there is something about be- 
coming an administrator that you sort of feel as though you have to 
take on the burdens of the whole world, and why in the world the Food 
and Drug Administration should feel like it has to police a dishonest 
restaurant owner in Little Rock, Ark., which is where I am from 
originally, when they have an adequate police force down there, and 
Food and Drug has more to do than it can do already, why they should 
vant to take that on I do not know, but apparently they do. 

You are quite right they do, but I do not feel they are right. 

Mr. O’Hara. What would vou suggest? Here is an imitation 
product which is substandard in the fact that it does not comply with 
the standards, say, for a pure food product, speaking now of jam and 
jelly. 

Mr. McCain. Take this. Here it is. 

Mr. O’Hara. What is there wrong in the philosophy of setting a 
standard for an imitation because of this fact? Now take the witness 
that preceded you Th ley have 35-percent content of pure food in 
their so-called imitation jam, which was rather high for an imitation. 

Many of them are much lower, I have heard; I do not know whether 
it is true that some of these strawberry jams, they even have imitation 
strawberry seeds in them, and they are not strawberry seeds at all, 
and the deception is obvious. 

Mr. McCarn. This is about as bad as you can get; it does not have 
strawberry seeds, fruit, or anything. It is just corn sirup jelly. 
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Mr. O’Hara. How is it used? Is it used in baking? 

Mr. McCatn. It is used in baking. This jar is sold on the grocery 
shelves to the housewife, and there it is in clear letters, and how the 
housewife can be deceived I do not see how. 

Mr. O’Hara. You do not think there is any such thing as fraud or 
misbranding of foods? 

Mr. McCain. Sure, but the Food and Drug, if something is adulter- 
ated. If you fill a product up with water and it is an economic fraud, 
they can seize it right now under the present law 

Mr. Youncer. Will you yield? 

Mr. O’Hara., Yes. 

Mr. Younaer. Is ‘t not true that under the present act Food and 
Drug can act on adulteration or mislabeling or anything of that kind? 

Mr. McCain. Economic adulteration. 

Mr. Youncrer. They do not need further legislation? 

Mr. McCain. If we put 50-percent water in this product they could 
seize it right today. 

Mr. Younger. That is what I mean 

Mr. O’Hara. There is no question about that point. 

Mr. Youncer. That was the point you were making, I thought 

Mr. McCain. I thought that was the point you were making. 

Mr. O’Hara. But it has to be deleterious or misbranding 

Mr. McCain. Well, to go on from there, sir, this product I will 
tell you is just as nutritious as a jelly that costs three times as much 
that is a pure food product, probably more nutritious. If you wanted 
to feed it to a baby, corn syrup is used in baby formulas, and it is the 
dextrines in there that have certain slow absorption that is beneficial. 
Well, why should not the publie buy that for a half or a third of what 
they are paying for a pure food jelly if they want it 

Mr. O’Hara. If they know what they are buying 

Mr. McCain. If they know what they are buying. And suppose 
now the trouble with standardizing an imitation, which as I say is 
kind of inconsistent logically to me, tomorrow somebody is going to 
discover something that costs half as much as corn syrup and want 
to make an imitation jelly, and should they have to wait 2 years 
while they come down here to the Commissioner of Food and Drugs 
to get the standard changed? 

True, the Hale Act J hope will have some bens fit., but a rood dea 
of that depends on how it is administered, 

Mr. Heseitron. Will you yield? 

Mr. O’Hara. Yes. 

Mr. Hresevron, In connection with my colleague’s question as to 
what solution there is, | am very much interested in a conclusion « 
Professor Austin’s article. I wanted to quote briefly from Professor 
Austin’s article in terms of what should be done. 


9 


mh 


I think we should consider a little further and start worl! a revision of the 
statute which will direct our good friends in Washington to protect the consumer 
but not to ecoddle him—to warn him about foods but t to insult his intelligence 
bv implving that he can’t read: wouldn’t read if he could; and if he could, wouldn’t 
be smart enough to understand what he reads. 


Then further he says as follows: 


Certainly, enforcement of this law at the restaurant and logging-camp level is 
always going to be inefficient, so why carry our hand-holding, nose-wiping, diaper- 
changing social philosophy to the point where we would ban a wholesome food 
product to prevent someone or someones from being deceived? 
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Mr. O’Hara. I appreciate that the good professor was lecturing a 
group of people like Samuel McCain, who love that, but you tell your 
constituents that. 

Mr. McCain. I thought you gentlemen would enjoy the article. 
That is why I got copies of it. 

The CuarrMan. Any further questions? 

Mr. Beamer. I think there are many of us who sympathize with 
vou very sincerely because it seems, and 1 think research has proven 
in many cases, that some of the, shall we call them imitation products, 
are more healthful than natural products. We have had witnesses 
come into this room and condemn products made from vegetables or 
fruits that have gone beyond a certain stage, and they have arbitrarily 
set up a certain standard. 

Il am referring back to the factory inspection bill. The »*y were very 
much worried that the Pure Food Division because they had certain 
standards set up for the pure food products. Now then, when you 
have imitation products you just cannot miss. 

Mr. McCain. My feeling, Mr. Beamer, is that it is an unnecessary 
straitjacket. If a product carries “imitation” on its label you have 
warned the public, and I think I agree with Bob Austin. There is no 
reason to wet-nurse them too far. 

Mr. Beamer. It is explained. I would probably question the way 
you have printed the word “imitation.” It probably should be printed 
in the same color. I see you have the “jelly” in reverse white. In 
other words, the word “imitation” should strike them just as forcibly 
as the word ‘ ‘je lly.’ 

Mr. McCary. Probably you are right. That was done before | 
came with Corn Products, so I can be as critical as you can. Cer- 
tainly it is in quite a bit of prominence; it is not in small letters down 
at the end. 

Mr. Beamer. That is right, they used to put them in very tiny 
letters, and that was wrong. 

Are you familiar with the powdered products that are used by the 
housewife? They can buy them in small packages, and the housewife 
can make her own jelly by boiling it? 

Mr. McCain. Yes, am. As a matter of fact, some of those people 
are customers of ours because they buy our dextrose sugar. 

Mr. Beamer. Was there not a time when gelatin dessert was made 
with a certain amount of dextrose as well as sucrose? 

Mr. McCain. That is right, practically all of your pudding powders 
have a certain amount of dextrose. 

Mr. Beamer. If I am not mistaken, most of the imported gelatins 
today have more dextrose than sucrose and more cane sugar than 
sugar. 

Mr. McCarty. I would not say that, sir. Dextrose, usually we do 
not recommend over one-third dextrose to two-thirds cane or beet 
sugar, we will say, in a jelly or most any of the uses. 

Mr. Beamer. May I ask, Mr. McCain, is your corn syrup used in 
these desserts? 

Mr. McCain. That is a different kind of thing. 

Mr. Beamer. I know, but the other is made by the housewife from 
a prepared package. Now then, you buy some gelatin dessert and it 
is labeled “lemon” or “‘orange,’”’ and it can be labeled ‘“‘pure’’ because 
they use the pure juice? 





: 





FEDERAL FOOD, DRUG, AND COSMETIC ACT 53 


Mr. McCain. That is correct. 

Mr. Beamer. If you look on the package you will notice that the 
red flavors are usually imitation. 

Mr. McCain. I have seen those packages, but unfortunately I do 
not recollect what the quantities were. 

Mr. Beamer. I think the same principle is involved. 

Mr. McCain. Of course, the label does not carry the percentages. 

Mr. Beamer. It does not carry the percentages, but it does carry 
the words ‘imitation flavor.”’ 

Mr. McCarn. That is correct. 

Mr. Beamer. And does the housewife think one is more injurious 
because it is marked ‘‘Imitation’”’ than the next package on the 
grocery shelf that says it is pure food flavor? 

I don’t think the housewife discrimmates one moment on this 
specific product. 

Mr. McCain. I don’t believe she does, because I think in many 
cases the imitation flavors are better than the 

Mr. Beamer. They are more pronounced. 

Mr. McCain. Than the pure food flavors. 

Mr. Beamer. And they are more pronounced. 

Mr. McCain. When you make a pudding and use a fruit flavor 
not reinforced, there has got to be an awful lot of fruit flavor in there 
by the time you finish with it or you cannot taste it. 

Mr. Beamer. And then two things happen: It is terrifically expen- 
sive and it does not jell very well. 

Mr. McCain. That is correct. 

Mr. Beamer. I have a great sympathy with your point of view 
I think all you are asking for is that we have a standard setup for 
imitation products. 

Mr. McCain. Before you put us out of business. 

Mr. Beamer. You will not be put out of business. 

Mr. McCain. No, no: if you do that we can come down and have 
our say on the standards. 

Mr. Beamer. I do not think Mr. O’Hara intends to put you out of 
business with his bill. Unless, as you have indicated, the administra- 
tion of the Pure Food and Drug Division might make their own inter- 
pretation. 

Mr. McCain. I have this feeling, and Mr. O’Hara asked me this: 
T think that the Food and Drug Administration would think that 
their life would be a good deal simpler if there were not any imitation 
foods. But, after all, the economic progress of America is not prin- 
cipally to make the Food and Drug’s life simpler. 

I will be very much interested to see what the Secretary says about 
this bill. 

Mr. Beamer. I cannot conceive that they would object too much 
to imitation fruits as long as they are properly labeled and have their 
proper standards. 

Mr. McCatn. You mentioned, sir, the development in that field, 
and, of course, all the products we make are made from corn. Corn- 
starch is our principal product. We convert that and make corn 
sirup, which is raw sugar, and refine that to make dextrose. By- 
products are feed and oil. We make mazola oil, which is corn oil. 
But year by year our business is becoming more and more of a chem- 
ical business. And we are finding that if you just shift around these 
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chemical changes a little bit you maybe get a product—true, it is 
synthetic but it is made from corn. It maybe does a little better 
job than dextrose, which is the sugar you have in your blood. It 
maybe does a little better for some things. 

Where are you if you standardize imitations? ‘True, those are 
ingredients that, I don’t know, unless they were the principal one, 
they wouldn’t make the product imitation. 

Mr. Beamer. In other words, you would not want to impede 
progress. 

Mr. McCarty. No, sir. As I say, I think standards for imitations 
are an unnecessary straightjacket. 

Mr. YounGer. Will the gentleman yield? 

Mr. Beamer. Indeed, ves indeed. 

Mr. Youncer. I am either confused or my colleague is confused. 
So far as setting a standard on an imitation, that is already in the law 
if the Pure Food and Drug Administration wants to do it. 

Mr. McCain. That is correct, sir. 

Mr. Youncer. This might force a standardization. 

Mr. McCain. No. What this bill says, sir, is that if there is a 
standard, as there is in the case of jams and je sHlies, you cannot sell an 
imitation product until the Food and Drug has made a standard. So, 
as | say, we go out of business for the next 2 or 3 years while Food 
and Drug is getting around to it. 

Mr. Youncer. All right, but if, under the direction of Pure Food 
and Drug, it is in the public interest to have a standard for imitation 
jam, they now have all of the authority under the law that is necessary 
for them to go ahead and promulgate a standard. 

Mr. McCain. That is correct, sir. But I can understand why 
they might want a bill with the change I made in this one, and the 
reason is this, sir, that under the Supreme Court decision suppose 
they made a standard for imitation jelly. Well, under the Supreme 
Court decision maybe I could come along and get out an imitation 
je ‘ly, you see. Well, it gets a little bit ridiculous. 

Mr. Youncer. That is what you would have under this bill, if you 
forced the promulgation of standards for imitation. 

Mr. McCarn. Possibly I could do that. Instead of going out of 
business I could say it was an imitation jelly, and there is no standard 
for imitation jelly. So I wouldn’t be in jeopardy. 

Mr. Youncer. That is right. And there is nothing in this bill 
whatsoever to prevent a logging camp from serving this as pure jelly, 
or a hotel from serving it. 

Mr. McCain. No. 

Mr. Youncer. Other than what is in the bill. 

Mr. McCain. Even if you get the standard. 

Mr. Youncer. That is all. 

The Cuarrman. Have you finished, Mr. Beamer? 

Mr. Beamer. Yes, I think I have finished. Mr. Younger’s last 
statement brought out the very important fact that this bill would 
probably require the manufacturer of a product to mect certain 
standards, but what effect is it going to have upon the housewife 
who buys that jelly and dishes it out and serves it on the table, or in 
the restaurant or in the logging camp, as Mr. Younger said? You 
don’t control it on that end at all. 
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Mr. McCaw. I take it, sir, that possibly under the philosophy of 
the Sullivan case, which the Supreme Court decided, and, as a lawyer, 
I can’t say anything about it, but I think philosophically 

Mr. Beamer. | know one case that even asked the iuanufacturer 
of a food product to take the picture of fruit off the package because 
it was an initation fruit product, even though the word “imitation”’ 
was there, and the manufacturers conformed. 

Mr. McCarn. I had never heard of that one. 

Mr. Beamer. There are some funny things that happen in the 
enforcement of the regulations set up in the Pure Food and Drug 
Division. That is where the human element enters, and that is where 
the Commissioner of the Pure Food and Drug Division has made that 
statement before the committee several times, that we have the human 
element as long as we have inspectors. 

Mr. McCain. Well, the point I was going to make, sir, was this: 
That possibly under the Sullivan decision—it has been some time since 
I have read it, but, as I recall it, that gave the Food and Drug power 
over the local druggist; that he had to put a warning on the label that 
he put on the package. I suppose they might take that decision and 
go after the local restaurant if he took this product and put it on the 
table. I don’t know. They haven’t done that one yet. 

Mr. Beamer. Of course, there are some products that if a restau- 
rant serves them they must display a certificate stating they are 
serving this particular product. 

Mr. McCarn. I think that is in your local laws, sir. 

Mr. Beamer. Probably so. It may be in some State laws. 

That is all, Mr. Chairman. 

The CuarrmMan, We thank you, Mr. McCain. 

Mr. McCain, Thank \ ou, gentlemen, very much. 

The CuatrMan. Mr. Harold M. Beir, representing the New York 
Preservers Association, 

You may proceed, Mr. Beir. 


STATEMENT OF HAROLD M. BEIR, GLOBE PRODUCTS CO., INC., 
BROOKLYN, N. Y., ON BEHALF OF THE NEW YORK PRESERVERS 
ASSOCIATION, INC. 


Mr. Betr. My name is Harold M. Beir. Iam with Globe Products 
Co., Inc., of Brooklyn, N. Y., and I am also an executive member of 
the New York Preservers Association, Inc. 

| appear here on behalf of the New York Preservers Association, 
Inc., in opposition to H. R. 2739. Our members consist of manu- 
facturers of jams, jellies, and preserves. These products are packed 
in glass for table use, and in bulk for the baking industry. 

The bulk manufacturers, of which my company is one, are opposed 
to the bill principally because if it were enacted into law a strict 
construction thereof would curtail our manufacturing and sales activi- 
ties and would possibly necessitate the elimination of a number of 
products that we have been manufacturing and selling to the baking 
trade, 

You must understand that jams and jellies have an entirely different 
meaning to the housewife than they have to the baker. Jelly to the 
baker can and does mean a great variety of things. He uses jelly to 
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spell out “happy birthday’”’ on a birthday cake, and such jelly does 
not consist of anything but a sugar base, sweetening agent, and color. 
He uses jelly to mix with butter creams and icings ee coloring and 
flavoring purposes and for this use a product made of pectin, a sweet- 
ening agent, flavor and color is adequate and more econon ical. He 
uses a large number of products made with dried fruits because of the 
large fiber content that he requires to prevent such pastry fillers from 


Y 
i 
} 
1 
i 


running 

These are but a few exan ples to illustrate the wide divergence 
between the use of jams and jellies as spreads, and their use in baking. 

It should also be stressed that the large national baking corm panies, 
because of their tremendous volume requirements, buy, for example, 
dried figs, prunes, apricots, and peaches, and manufacture sare into 
a pastry filler which eventually finds its way into the consurrer’s 
home in i form of filled crackers and pastries. The smaller baker, 
however, who would have neither the facilities nor the know-how, 
nor large enough requirements to manufacture his own pastry fillers 
would not be able, if this law were enacted, to buy such pastry fillers 
for use in similar products, nor could the supplier lawfully sell such 
products to him. 

In summing up the position of the bulk manufacturer, therefore, 
it should be clearly understood that the baker’s practice of employing 
products loosely classified as jams, jellies, and pastrv fillers has an 
entirely different connotation from that used by the housewife. He 
uses such products for eye appeal, to keep his baked goods fresh 
longer, to offset sweetness of dough with a sour-sweet jelly effect, 
and to create with the help of these products a large variety of tasty 
baked goods to achieve a greater sales volume. 

Needless to say, to achieve these ends he must at the same time 
effect such results with economy, and the fillers which the bulk manu- 
facturer supplies to him accomplish that end. 

It may be argued that were such pastry fillers served in a restau- 
rant or hotel dining room the dining patron would be deceived. 
This is certainly no argument in favor of outlawing the products I 
have been speaking about. If a restaurateur or manager of a hotel 
dining room wishes to cheat his patrons he can do so in many ways, 
including the taking of a pure preserve and by the addition of more 
sweetening agent and/or water, cut it to a point far below the standard 
product. 

On the other hand, whereas to the baker such fillers are only an 
ingredient, the housewife uses jams and jellies as an end product. 
She is entitled to know that no matter whose brand of jams or jellies 
she buys, so long as it is represented as being pure—i. e., a standard 
product it at least conforms to the minimum requirement of the 
standard. That is not to say that if she wishes to purchase a jam 
below standard in quality she should not be permitted to do sopro- 
vided she is aware of exactly what she is purchasing. I will develop 
this point further a little later on. 

While, so far as I know, none of our manufacturers who pack con- 
sumer-size jams and jellies make any imitation jams, they too are 
nevertheless opposed to this bill because they feel that the competition 
from manufacturers of imitation jams and jellies presents no problem 
tothem. They are more concerned with the chiseler manufacturer who 
cuts corners in the manufacture of pure preserves and who passes them 
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facturer of pure preserves. Heis a menace to the legitimate competitor 
and consumer alike. He can cause more harm to his legitimate com- 
petitors by undercutting prices which the adulteration of his product 
enables him to do than a dozen manufacturers of imitation foods put 
together. 

Our members feel that imitation preserves truthfully and promi 
nently labeled with the word ‘‘imitation’’ cannot hurt them one bit 
To the housewife shopping for jam, that word ‘imitation’? would at 
once be the red flag, a danger signal, warning her that the product 
bearing such label is not the genuine article, and she would only pur 
chase the imitation product if compelled by economic necessity It 
seems to me that this would likewise be true of all imitation food 
products. 

It is my understanding that the Food and Drug Administration is 
supporting this legislation, which I believe came about as a result of 
the Supreme Court decision in the Imitation Jam case. In my opinion, 
the passage of this bill would defeat its very purpose 

As I understand the Administration’s aim it is not to completely 
debar the manufacture and sale of imitation food products but, 
rather, to establish additional standards for nonconforming products. 
This is indicated by the statement in their brief before the Supreme 
Court: 


off as standard. He presents the real unfair competition to the manu 


This does not mean that persons of modest means need be deprived of eN 
pensive and wholesome food products But once a standard of identity has bee 
established for a food, the proper means of marketing a less expensive, but neve 
theless wholesome product of the same type, is not to violate the standard 
identity with an article inappropriately labeled “imitation’’ but to request ad 
ministrative approval of an additional standard for the lower priced commodity 


Somewhat later in its brief the Government admitted that even 
where standards have been prescribed 


an initiation which so differed from the standardized article as not to “‘purport 
to be that article, would not be affected bv section 403 (g 


In a footnote explaining this sentence, it states by way of illustra 
tion that if a product tasted like jam but did not look hke jam, and 
was sold in a box which in no way resembled the familiar jam jar, it 
could be sold as “imitation” jam. This latter argument somehow 
does not quite jibe with the Food and Drug Administration’s principal 
contention that imitations of standardized products should be banned 
because ultimate consumers who could have no opportunity of reading 
the labels on such imitation products might be deceived. 

Neither Congress nor the Food and Drug Administration when 
considering the 1938 Food and Drug Act contemplated the elimination 
of any imitation food. At the hearing held before the subcommittee 
of the Senate considering the 1938 food and drug law, Mr. Walter G. 
Campbell, the then Chief of the Food and Drug Administration, 
when asked by Senator Chapman: “What effect would the provision 
of Senate 5 have on the manufacture and sale of a product like that? 
the following colloquy took place: 

Mr. CAMPBELL. Senate 5 provides for standards. That product would be 
substandard article and its marketing as a preserve would be proscribed 

Senator CHAPMAN. That would be shown on the label? 

Mr. CaMpBELL. It would have to be showr on the label just what it was, 
enable the consumer to buy it for what it was 
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Chere can be no objection to the philosophy that any article that is wholesome 
and has food value and is sold for what it is, without deception, should be per- 
mitted the channels of commerée. There can be no objection to that article 

ly what he is buying. 





with its deficiency of fruit if every eonsumer knows exact 
Senator Copeland, the most active proponent of the 1938 act, made 
this comment on section 403 (¢ 








It, should | rt hat tle operation of this provision will in no way interfere 

} a) g food which is wholesome but which does not meet the 

definition and standard, or for which no definition and standard has been pro- 

vided, but if an article is sold under a name for which a definition and standard 
has been provided, it must conform to the regulation 


I should lixe to summarize the position of our association thusly: 

One, the present law adequately protects the use of consumer-size 
jams, jellies, and preserves by providing that any product not con- 
forming to the standard must be clearly labeled “imitation.” Let 
the housewife exercise her prerogative to choose between quality on 


the one hand and economy on the other. 

Two, so far as the bulk products are concerned, since they are inere- 
dients used in the manufacture of baked goods and have over the 
course of years acquired an identity of their own, they should be 
recos nized for what they are and should be categorized as pastry 
fillers and their manufacture and use should not be curtailed. 

The CHarrmMan. Are there any questions, gentlemen? 

Mr. Beamer. Mr. Chairman. 

The CuHarrman. Mr. Beamer. 

Mr. Beamer. I just had one question to ask 

You seem to indicate here, you said to let the housewife exercise 
the prerogative of choosing between quality, on the one hand, and 
economy on the other. Is it not possible to have both quality and 
economy in the same jar or same package even though it is imitation? 

Mr. Ber. Yes, sir, but we still hold that pure jam is a better 
product than an imitation job 

Mr. Beamer. I like it better myself, but I still wonder if it is of 
quality in its own. 

Mr. Berr. You mean from a nutritional standpoint? 

Mr. Beamer. That is right 

Mr. Berr. That, no doubt, would be true; the difference would be 
so small that it would not 

Mr. Beamer. Have you ever tried blind tests on these products? 

Mr. Berr. Well 

Mr. Beamer. It has been rather embarrassing sometimes to people 
who have said there is only one quality, and when they have had a 
blind test it has been difficult sometimes for them to determine which 
was imitation and which was pure. I do not think that is always the 
case but I can conceive that it would be possible. 

Mr. Beir. Yes, sir. 

Mr. Beamer. That is all. 

The CuarrMan. Are there any further questions? 

If not, we thank you, Mr. Beir, for your appearance. 

Mr. Berr. Thank you, Mr. Chairman and gentlemen. 

The CHarrMAN. The next witness is Mr. Miller for the Dairy 
Queen National Trade Association. 
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STATEMENT OF HERBERT J. MILLER, JR., OF KIRKLAND, 
FLEMING, GREEN, MARTIN & ELLIS, WASHINGTON, D. C., 
ON BEHALF OF THE DAIRY QUEEN NATIONAL TRADE ASSO- 
CIATION, INC. 


Mr. Minuier. For the record, my name is Herbert J. Miller, Jr., 
associated with the firm of Kirkland, Fleming, Green, Martin & Ellis, 
with offices in the World Center Building, Washington, D. ( I am 
here as counsel for the Dairy Queen National Trade Association, Ine 
| have prepared a statement which is somewhat lengthy, and, instead 
of reading it at this time, | would just rather make a few remarks to 
the members of this committee 

The CHarrkMAN. Your statement will appear in full in the record 

Mr. Mitter. Fine. Thank you very much, si 

(The statement referred to follows 
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r sweetened condensed skim milk o these ingredient au igar and a 
tabilizer. ‘J relati proportions of these various ingredients varies within 
comparatively narrow mits, depending to @ large extel st con 
sumer preference, but the traditional Datr (Jueen ice MUK MIX ce ains 6 percent 
butterfat, 13-14 percent nonfat milk solids, 15 percent sugar and 0.35 percent 
tabitizer. A gallon of this mix weighs approximately 9.2 pounds 

The average overrun of Dairy Queen is between 30 and 35 percent A gallon 
of 6 percent ice milk usually weighs 7 pounds or more with 34 percent plus total 


food solids 


Dairy Queen ice milk is not a hard frozen product but is served in a semifrozen 


consisteney directly from a freezer-dispensing machine The finished ice milk 
when drawn from the freezer has a temperature of approximately 18 to 22 degrees 
above zero (Fahrenheit) with an average temperature of approximate 20 degrees 
Because of its consistency, Dairy Queen ice milk is never dipped or scooped the 


manne of ice cream 
In addition to Dairy Queen ice milk stores, there are approximately 4,000 stores 
selling a soft-served ice milk in substantially the same manner as Dairy Queen 


retailers Aside from these stores selling a soft-served or semifrozen ice milk, ice 
milk is sold in various forms in a hard frozen state Thus it is sold in chocolate- 
coated bars, sandwiches, filled cones and ‘‘drumsticks”’ and ‘‘stick’’ novelties It 


is also packaged and sold in a hard frozen state as well as in premolded shapes under 


the trade name, Malta-a-Plenty. 
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As of the end of 1950 the re approxin ly 1,800 Dairy Queen stores selling 
ice milk As of that date ice milk was sold in 38 States and 24 States had estab 
lished a standard for ice milk There were also approximately 4,000 other ice 
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Ch. re is presently pendi before the Department of Healt Nducatic snd 
Welrare, a proceeding to establish definitions and standards for ice cream and 
relat food locket No. FDC—34A This proceeding was begun in 1942 and 
proposed standards were promulgated for » cream | t none for ice ml} be 
suse of the war, the stand Was never finalized After the war, the record w 
reopened and additional ngs were had \s vet, the Secretary has not 
promulgated any proposed standard 

Assuming standards for ice cream are promulgated without accompanying 
standards for ice milk, as was done in 1942, then the be open to ba ‘ 
sale of ice milk on the basis that it is ar mitation”’ of ice cream lce cream 
interests which voiced strong opposition to any standards for ice milk during the 
hearing on ice cream standards contended that ice milk was an ut ice 
crea a degradation of ice cream Ice milk, it was contended, was a substandard 
product 
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country presently vested in one individual. Any statutory attempt to Increase 
such powers by eliminating competition with standardized foods should be 
scrutinized very closely 

THE EFFECTS OF H. R. 27 

Perhaps the clearest exposition of what is intended to be accomplished by 
H. R. 2739 may be found in an article 4 written by a coauthor of the bill, Marion 
R. Garstang, counsel for the National Milk Producers Federation. 

Mr. Garstang’s first step is to attack the Imitation Jam case,5 not on ground 
that there was not a sound legal basis for the decision, but because the decision 
permits the sale of foods similar to those which have been standardized if properly 
labeled. From this the following will result, says Mr. Garstang 


Competition with less costly imitation will make it more difficult and less 
desirable for producers of standardized products to meet the requirements of the 
standards. Lack of uniformity in the quality of substandard products will confuse 


consumers and provide an opportunity for the unscrupulous to decive and cheat 








them. Low-quality imitations will arouse consumer distaste for a product, which 
will be reflected to some extent against the standardized grades”’ (p. 94 
Let us analyze the above statement assuming the truth of the assumed facts 
First, we must remember that in this country the people have decided that thes 


prefer the benefits which inhere in a free enterprise society based upon competition 
But vou can’t have anv real con petition \ hen all pro ljucts are required by legisla 











tive or administrative fiat to | e produce 1 from the same mold Inherent in our 
competitive society is the principle that consumers shall have a right to choose 
That choice may be dictated by finances, taste, or, if you will, unthinking response 
to hucksters, but that 1 ht of choice is essential to competition Without it 
competition ceases to ¢ 

Congress has already given an administrative official the right to standardize 
foods and thus determine ipo! what plane there shall be competition Now, 
says Mr. Garstang, we must further delimit the area of competition by prohibiting 
the sale of food products which con pete with the standardized food H. R. 2739 
is the vehicle chosen to effectuate tl s purpose 

It seems pertinent to ask whether similar atteynpts to standardize should be 
directed toward the auto Opie petroleu or some ther industrv? Would 
such a plan be a benefit to consumers? 

Competition with less costly imitations, contir Mr. Garstang, will make it 
less desirable’? for producers of standardized products Competition usually 
is not “desirable” insofar as a producer is concerned But unless our economy 
has suffered a radical change, it is a distinct benefit to the consumer. Complaint 
is made that there will be a “lack of uniformity” in the quality of imitation prod- 
ucts Many people, including most consumers, prefer a “lack of uniformity” 
for as the lack of uniformity increases, the right of consumers to choose the 
product they want increases correspondingly 

Insofar Mr. Garstar vorries about “lack of uniformity’’ providing oppor- 
tunities for cheating or deceiving, both State and Federal laws are adequate to 
prohibit t! result 
~The conclusion that tations may arous® consumer distaste for the standard- 
ized prodt seel hard val If itis, however, the reverse could as well be true 
for some of the so-called itations are superior to the standardized products 

Mr ( rstane then stat 

If we are going to have standards, thev should be od oF and they ought 
to be protected against bstandard imitations Producers of quality foods who 
have worked for many ars to develop a good product and who are continuing 
to rk for better g t d be entitled to some consideration as against 
imitators and produeers of substandard goods. There would be nothing unreasor 
al or unfair in requir an imitation product to have at least one original 
feature that would clearly distinguish it from the food imitated By the same 


nfair to permit a quality food to be imitated down to the last 





foods should be protected against imitations as an incentive 

food and as compensation for meeting the requirements 

sf tandards would be worth striving for and would be a 
tained, would be an asset and not a burden”’ (p. 96 


oeated then by Mr. Garstang is not only the standardization of 


protection of hos prod icing such food from compectitior 
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from similar, or, in Mr. Garstang’s words, “‘imitation’’ products; in other words 
to establish an area of noncompetition in a field probably more vitally importa: 
to the consuming public than any other. What H. R. 2739 does then is den) 
purchasers of food the benefits of our free competitive society 

Mr. Garstang cites as an example of the evils which are with us without H. R 
2739 the sale of dairy products with a low butterfat content 





Is stateme! 


is undoubtedly directed at ice milk. Ice milk is an intermediate product betwee 
ice cream and sherbet It has, as does ice cream, a varving butterfat content 
Dairy Queen ice milk has a butterfat content of 6 percent, milk solids not fat 
content of 13-14 percent, and an overrun of approximately 33 percent le 

cream has a higher butterfat content, averaging from 10 to 12 percent, but 


milk solids not fat, generally 6 to 8 percent, but with air, or in the words of the 
trade, overrun, of about 100 percent 








Any comparison of the nutritive value of Dairy Queen ice milk and ice ¢ 
would depend upon the composition of both products as ell as the amount o 
overrun in each product It appears that an ice cream with 10 percetit tterfat 
10 percent milk solids not fat, 35 percent total soli and 100 percent over 
weighs 2.55 pounds, or 40.43 ounces, less per gallon than Dairy Queen ice mil 
6 percent butterfat, 13 percent serum solids, 34 percent total solic al 0 percent 
overrun A gallon of ice milk would contain 13.01 ounces more tot: 

6.94 ounces more total milk solids, and 7.42 ounees nore milk solids not fat 
This indicates that a gallon of Dairy Queen ice milk would have more p 

and minerals than a gallon of the described ice cream The lv iter i¢ 
less in @ gallon of ice milk butterfat, a gatlon of finished product tain 
approximately one-half ounce (0.48 percent) | fat than in 1 ( 1 Sine 
proteins and minerals are found in abundance in nonfat milk solids, the 1 t 
superiority of ice milk is obviou 

Let us compa the ingredients of 70 percent overrut e cream a per 
overrun ice milk, assuming that the ice cream is composed ot 12 perce 
10 percent serum solids, and 15 percent sugar solids, and the ice milk i p 
of 6 percent butterfat, 14 percent serum solids, and 15 percent sugar solic TI 
content of the ice cream chosen for comparison is extremely fave t 
product as a substantial amount of ice cream sold has a 10 percent butterf: 
content and a 100 percent overrun rhe following comparison graphically det 
strate that, based upon the above formula a 35 percent overrun tee mil 
vastly superior to a 70 percent Overrun ice cream Lhe compariso is ased 
@ quart of each product 

oe « Ice milk 
70 p t 
overrul overrul 
60. 7¢ 108. 20 { 
g0) 38 9 
s S 00 47.0 
I 174 
Fat (grams). N i 6. 45 
Immuniz 1 ‘ A iximu 3, 64 2, 3i¢ i 

The above comparison proves the superiority of ice milk to ice cream as a 

source of nonfat milk solids. T ingredient which is found in greater ul 





tities in ice cream is butter amin A, the latter being available to c« 
sumers in leafy green and yellow vegetables which are cheaper sources of amil 
A than ice cream 

Is this the product Mr. Garstang feels should be barred as a mitatior 
ice cream? It obviously is superior to ice cream nutritionally lo support tl 
contention reference need onlv be made to the statement submitted 


committee on milk of the food and nutrition board of the National Reses 





Council in the ice cream hearings before what was then the Federal Securit 
Agency. It should be pointed out that the following persons were members of 
the committee: E. M. Nelson, Chief of the Division of Nutrition of the Food and 


Drug Administration; O. E. Reed, Chief of the Bureau of Dairy Industry, United 
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States Department of Agriculture: Hazee K. Steibeling, Chief of the Bureau of 


Human Nutrition and Home Keconomi United States Department of Agriculture 














In the statement referred to, the committee favored the establishment of standards 
for ice milk, pointing out that ice milk was providing a substantial contribution 
< diet of its consumer The amount of the contribution was emphasized 
by the fact that 1950, 36,530,000 gallons of low-fat dairy products, not including 
sherbets or frozen custard, were sold, which gallonage contained approximately 
30 million pounds of milk solids 1 fat In 1952 the gallonage of low-fat dairy 
products had increased to over 53 million, again not including sherbets and frozen 


tard, and the amount of nonfat milk solids utilized increased to approximately 


$2 million pounds The importance of ice milk as a food and as an outlet for the 
d 


\ le milk produced by the dairy farmer is amply demonstrated by these figures. 
The statement declares that dairy products with a high fat and low nonfat 
milk solids content provide more vitamin A and more calories but less proteins, 





j 


and other water-soluble vitamins and less calcium and other minerals 


Dairy products being the most important source of calcium and riboflavin and 
' 
t 


also an important source of protein, it follows that insofar as nutrition 1s con- 
cerned, the most important contribution to the diet made by dairy products 
generally is found in the nonfat milk solids content of such products. Vitamin A 
is found in much greater quantities in cheaper foods, such as leafy green and 
vellow vegetables, and consequently may be obtained by consumers from many 


sources other than dairy products Thus anv reduction it ne amount of butter 





fat in a dairy product would be no great loss as the significant dietary contribution 








lairvy produc is the nonfat milk solids 
re miv logical coneclusi “i h can be drawn from the committee’s state- 
mer it a le fat dair luet with high nonf mil olids content, such 
s ice milk, is nutritiona perior to a high butterfat, low-milk solids nonfat 
i it A 
Phe mmittee’s statement pointed out that ice milk with a 4 to 6 percent 
fat 112¢t 14 per t nonfa is content contains the same 
I ! n of those i ed ADproxin 2.5 to 1) as those found in milk 
sponds in composi and nutritional val to milk itself. The com 
tee characterized such ice 1 as excellent dairy foods which are nutritionally 
iluable and wl br sul 4 11 am f ynfa lk s Into use as 
} ’ food 
need anae t hii ans icici en Pains’ lontion of standard: 
Ik containing a 4 } { 6 perce! terfat 112 percent to 14 p 
fat a ( i ls of ide ty 
i i 1) 
f I i tt a! I I 
i i ul l ild be adit d 
Dairy Q 1 ice mill mad n dairv products Mr. Garstang implies that 
geta : ’ } . air I ie ha of 
H. ] 7 ho ’ i roduc Ta into some 
1 i 1 i 0 n 1 i products, such as 
( ) 
{ si ve is D ! d that H. R. 2739 
. 1 ! atic re m tt; 


The CHarrMaNn. You may proceed, sir. 

Mr. Mintuter. The Dairy Queen National Trade Association 1s com- 
posed of about 2,500 small-business men throughout the country who 
gaged in selling a product which is known as ice milk. 

When you get to the frozen dessert field there are three general 
categories of frozen desserts. The first is ice cream, the second is 
sherbet, and then, occupying an intermediate position between these 
two levels, you will find ice milk 

Now, ice milk is made from pure milk products. It does not con- 
tain vegetable or vegetable oils. It is strictly a milk product. The 
butterfat content runs from about 4 to 6 percent, and the milk solids 
not fat content run from about 11 to perhaps 14 percent. 

Now, ice cream, on the other hand, has a higher butterfat content 
but a lower milk solids not fat content. 


are enga 
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lf you will make reference to the statement I submitted, you wil 
see in there a statement which was presented by the committee on 
milk of the National Research Council during the hearings before th¢ 
Food and Drug Administration when they were attempting to gather 
evidence so as to have a basis for promulgating standards for ice cream 
and ice milk as wellassherbets. You will see from that statement that 
ice milk is a more nutritious product than ice cream. The reason fo1 
this is that it has a much higher percentage of milk solids not fat thai 


does ice cream 


It also has a much lower butterfat content. Butterfat, of course 
contains vitamin A, and primarily the calories of the milk. So what 
vou sacrifice in ice milk is vitamin A, and what vou gain the 


food value of the milk which is found in the milk solids not fat, name 


calcium and phosphorus and other things which are important in1 


There has been a lot of talk about establishi y standards for 
pro luet this alternoon., : nad the people | represent are In a ] SLLION O 
trvinge to get a standard established In 1942 the Food and D 
Administra ion initiated proceedings to establish stan iS Of i n 
for ice cream. They came out with a proposed standard in that ver 
There was no proposed standard for ice milk | milk is a col 
paratively new product on the market today 

The hearings wert reopened alter the war, and the record w 
closed, | think, some time in December of 1952 As vet we do not eve 
have a proposal for ice cream nol e milk nor anvthing VW ave 
been waiting for something like 14 vears now | realize it is not 
fault of the Food and Drug people, but it is a terrific job to try to 
ascertain what they should establish as a standard of ide y Tol 
food And | can. sav this, too: it is a terribly expensive proposition 
especially for an infant industry. When you have a new product anc 
you want to put it on the market it is very easy to say “Well, let’s go 
over to Food and Drug and tell them we want this standard estal 


lished 

They say, “Well, we are going to have a hearing 

And rightly so. There should be a hearing. 

By the time you are finished, 1, 2, 3, 10 years may have elapse 
and you May have spent so much money you would be bankrup 
before you ever even got your product on the market 

And there is another trouble. too. Food and Drug Is very hesitant 
in even establishing a standard for a food unless you can show tha 
it has been sold and has attained an identity as a food. We have 
had that trouble with ice milk. 

During the hearings the ice-cream manufacturers contended it was 
an artificial ice cream. 

[ don’t think it is. We contend that it is not. It is a separate 
product. It has a distinct identity. It has its own characteristi 
separate and distinct from ice cream. Yet the people who manu- 
facture ice cream are trying to impress upon the Secretary of Healt! 
Education, and Welfare that when she promulgates the standards 
if she promulgates any standards for ice milk, she will be permitting 
a fraud to be perpetrated on the public. 

So it is not as easy as it sounds to go over to the Food and Drug 
and get a standard established. It is a very difficult thing, is time 
consuming and expensive. 
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Now as to the O’Hara bill itself, I want to say that we are opposed 
to it primarily on three grounds. First, I think it will deprive the 
consumers of a product, namely, ice milk, which is more nutritious 
than the older product, ice cream, and also can be marketed at a more 
economical price. I think that is very important. 

The second thing is that as of 1952 the Bureau of Agricultural 
Statistics, over at the Department of Agriculture, found that there 
was approximately 56 million gallons of ice milk being sold in the year 
1952. That has increased since then, but I do not have the latest 
figures. Thev have not been promulgated as yet. It takes probably 
40 million to 50 million gallons of whole milk to make that ice milk. 
If we go off the market the farmers are going to lose that market for 
their whole milk. 

The other thing [ would like to point out is, and it has already been 
pointed out. here before, that I think the consumers of this country 
have the right to a choice of products that they want to buy. What 
the O’Hara bill will do is to deprive the consumers of the right to 
choose the product they want 

Thank you very much. 

The Cuarrman. Are there any questions, gentlemen? 

Mr. Beamer. Mr. Chairman, I have just one brief question. 

Mr. Mruuer. Yes, sir 

Mr. Beamer. Could you tell me whether or not ice cream is always 
made of the same ingredients? I know you are in a different business. 

Mr. Mitier. Ice cream, generally speaking, as we know it, is 
usually always made of the same ingredients, butterfat, milk solids 
not fat, a stabilizer, and they have a sweetening agent, and then they 
have what they call overrun—in other words, they run air into it. 

Mr. Beamer. Does butterfat always come from a dairy product? 

Mr. Mituer. Yes, sir. 

Mr. Brammer. Are you conscious of the fact, or is it true that today 
they are using, as a substitute for butterfat in ice cream, oil coming 
from soybeans? 

Mr. Miiuer. Yes, I am. They use vegetable fats and vegetable 
oils 

Mr. Beamer. Is that still called ice cream? 

Mr. Miiier. I don’t know, but I do not believe you will find any 
company would market a product like that as ice cream. ‘There was 
one case, I recall, the Chil-zert case. I think it is about one hundred 
and second Federal Supplement. There they marketed this product 
that resembled ice cream. It was called Chil-zert, and had on the 
label ‘This is not an ice cream. This is a frozen dessert.’’ Or some- 
thing like that And it was seized by the Food and Drug Adminis- 
tration. The seizure was upheld by the court in that case. I have 
not read that case for about 3 months. But I think I can find it if 
you wish 

Mr. Beamer. I think that answers my question. 

The CHarrMan. Mr. Heselton? 

Mr. Hesevron. In reading over your statement vou said that the 
Dairy Queen operation is operated in 38 States? 

Mr. Miiuer. Yes, sir 

Mr. Hesreiton. Where does it operate generally? 

Mr. Miuurr. I do not have that information right now. 

Generally speaking it does not operate on the eastern seaboard. 
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Mr. Have. You say it is not operating on the eastern seaboard? 

Mr. Miturr. I say generally speaking it does not. It operates in 
Delaware, I know, for example, and it operates in Virginia, but | 
wonder about New York. I do not think it operates in New York 
I could be wrong on that. In Pennsylvania, if they opened a store 
there, it wes within the last 2 vears. Connecticut, they went in 
there about 2 vears ego. 

It started out in the Middle West. They started off with three 
stores in Illinois in 1941, and they have been building ever since 
They now have something like 2,500 stores scattered throughout the 
country, some in Canada and some in Puerto Rico. And I think 
maybe in Australia now. 

Mr. Hesevron. Thank vou. That is all 

Mr. Harte. Does this Dairy Queen company make nothing but ice 
milk? 

Mr. Mituer. No, sir. In certain States in which they operate, 
one, for example, being Florida, they are prohibited by State law 
from selling ice milk. So, consequently, they have to sell an ice 
cream. I think it is a 10- or 12-percent butterfat content with less 
milk solids 

Mr. Haug. Is the product between a sherbet and ice cream? 

Mr. Miuuer. Yes, sir. 

Mr. Hae. Is that true? 

Mr. Miiumr. Yes, sir 

Mr. Hate. Having less butterfat, I presume it is less fattening. 
lee milk was invented, | judge from your statement, about 1942. 

Mr. Mriuer. There was ice milk on the market, sir, in the 1930’s, 
but I do not think there was too much ice milk sold. 

Mr. Hate. Does it look like ice cream? 

Mr. Miiier. Yes, sir; it resembles to a certain extent ice cream, 

Mr. Hauer. Is it sold like ice cream? 

Mr. Mituter. No. Well, some companies sell ice milk in solid 
packages, cartons, the same way you would buy ice cream in the hard 


frozen state. The Dairy Queen people sell it directly from a freezer, 
and it comes out in a soft state. You may have seen advertisements 
in the Saturday Evening Post. They have a copyrighted trade-mark: 


“The Cone With the Curl on Top.” 

Mr. Hate. Thank you 

Mr. Heseiron. Will the gentleman yield for a question? 

Mr. Hare. I am through 

Mr. Hesevtron. Does it taste like ice cream‘ 

Mr. Miuuer. It tastes somewhat like ice cream, yes, sir. 

Mr. Hxesevron. I think I recall seeing in your statement that it is 
used also extensively in the chocolate sticks, the Eskimo Pie sort of 
thing 

Mr. Minter. You mean the mounted 

Mr. Hesevtron. On the sticks, frozen on a stick 

Mr. Mituer. We don’t sell those. That is a form in which ice 
milk is sold. 

Mr. Hesevron. You say it is put in cones; it is those cones that 
curl up. 

Mr. Miiier. What they do, they place a cone in front of the freezer, 
and all they do is press a spigot and it flows right out into the cone. 


) 
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They move the cone around a little bit and they vet a distinctive curl 
on top of the product 

Mr. Hare. Does ice milk sell at a lower price than ice cream? 

Mr. Mituer. Generally speaking, it does, yes, sir 

Mr. Beamer. Is it not true it is sold mostly from dispensing stands, 
from small stands rather than from drugstores? 

Mr. Miuuer. Yes, si Dairy Queen ice milk is always sold from a 
distinctively designed store, and they sell nothing but ice milk. 

Mr. Beamer. We have quite a number out in the Middle West 
Besides the Dairy Queen we have Dairy Delight and quite a number 
of them 

Mr. Mitier. It has grown to be quite an industry just since the war 

Mr. Hesev.ton. What was behind this Florida law 

Mr. Mitter. The same thing we ran against when we went over 
to the Food and D1 ind tried to get a standard 

Mr. Hese,tton. What was that? 

Mr. Minuer. The same thing was involved in Florida generally 
speaking as the thing we ran against when we went over to Food and 
Drug and tried to get a standard for ice mill And that is you find 
that the people who are already in business of manufacturing ice 
cream are, shall we say, extremely reluctant to permit any new 
product to come into the market which might encroach upon their 
sales 

Mr. Hesevron. Thank you 

The CHarrMan. | have never heard of it up in New Jersey 

Mr. Hare. It is brandnew tome. I do not believe it is up in north- 
ern New England 

Mr. Miuuer. I rather doubt that 


The CHarrMan. | have noticed alone the boardwalk in Atlantic 


City some frozen custard Is it anything like that? 

Mr. Miuurr. It is somewhat similar, but frozen custard ts a differ- 
ent product. That, as I understand it, has ege added to it and it is 
very heavy, a much heavier type product than ice milk. I think if 
has a higher butterfat content 


The CHatrMan. Is ice milk churned, or how does it get that con- 


sistency that enables it to be put in packages? 

Mr. Minuer. They have a machine. I wish I had a picture of it 
here. It is a rather complicated device, and on it there is a barrel 
and they have baffles inside this barrel and they pour the ingredients 
in, and this barrel revolves rather slowly and mixes it all up, and it is 
freezing at the same time. Consequently, vou have a continuous 
freezing, rotating process, and then you have a spigot at the othe 
end 

Mr. Hate. It is rather like a churn 

Mr. Mriuer. Something like it, ves, sir 

The CHatrMAN. Does it stand up any longer than ice cream without 
melting? 

Mr. Mituer. I would say that it would probably melt faster than 
ice cream, sir, because it comes out of a spigot at about 18° to 22‘ 
F. whereas, of course, ice cream is hard frozen, and I think when it 
comes out of the freezer at about 5° would be my guess. 

Mr. Youneer. There is lots of it out in California, sir. 

The CHartrMan. I certainly want to thank you for your statement, 


Mr. Miller 
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Mr. Miner. Thank you, sir. I trust I have aroused some interest 
in the product. 

Mr. Hesetron. Is it sold in the District? 

Mr. Mitier. Dairy Queen ice milk is not. Whether other ice milk 
is sold here or not I don’t know. 

Mr. Hane. I did not get that answer. 

Mr. Miuuer. Dairy Queen ice milk is not sold in the District of 


Columbia. It is sold in Virginia. You will find some stores, | think, 
over by the parkway. 

The CuarrmMan. If there are no further questions, Mr. Miller, we 
are glad to have your testimony, and we thank you. 

Mr. Miuiter. Thank you, Mr. Chairman. 

The CuHarrMan. This is a letter from Mr. Charles Wesley Dunn, 
general counsel of the Beech-Nut Packing Co. He writes me as 
follows 


JuNE 16, 1954 
Hon. CHar.Les A. WOLVERTON, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House O flice Build ng 
Washington 25, D. C 

Drarn Mr. Wotverrtron: Re H. R. 2739 (by Mr. O’Hara) amending section 
4103 (c) of the Federal Food, Drug, and Cosmetic Act, to authorize identity 
standards for imitation food: This letter is written in behalf of the Beech-Nut 
Packing Co., a leading food manufacturer for which I am general counsel. We 
request that it be read at the public hearing tomorrow and then added to its 
printed record; for unfortunately I am unable to be present 

This amendment is designed to remedy the situation created by the Supreme 
Court’s decision in the Imitation Jam case on March 26, 1951 (with Justices 
Douglas and Black dissenting), which held that a food may significantly fall below 
its identity standard under the act, if it is labeled as an imitation product in com- 
pliance with section 403 (¢ Hence this decision permits a standardized food to 
be largely and seriously debased, provided it is then sold with an imitation label 
\ label which does not specifically warn the consuming public of this debasement 
or its extent, which may be great; whereas in comparison the act now requires 
that a food below its quality standard (which is a far less important deviation) 
must bear a clear substandard label, to reveal its true nature. Moreover, where 
a debased food is sold in bulk under the required imitation label and is then 
retailed or served (e. g., in a hotel or restaurant) without such a label, it may be 
fraudulently palmed off for the genuine standard food which it invariably re- 
sembles in appearance. That situation is illustrated by the bulk sale of watered 
milk or defatted butter under an imitation label, which is then retailed or served 
for the genuine product. 

Beech-Nut believes that Congress should duly amend the Federal Food. Drug, 
and Cosmetic Act to prevent the debasement of a food having a standard of 
identity. For such an amendment is necessary to secure the product integrity 
of essential foods governed by identity standards, to prevent deceit and fraud in 
their sale, and also to safeguard the public health. It is to be recalled here that a 
major reason for enacting this act was to authorize identity standards for essential 
foods, which fix their required composition; a deviation from which alters their 
food character and impairs their food value. Which impairment is especially 
serious,.where these standards provide for a dietary: nutritional enrichment of 
such foods. And it should be further recalled that over half the packaged foods 
sold today are governed by identity standards. Hence the long-range effects of 
the Imitation Jam decision potentially to break down their basic composition 
must give pause for serious thought. 

It is no reply to say that a debased food may be sold more cheaply. That is 
so, because (for example) watered milk may be sold more cheaply than true milk. 
But the whole point of an identity standard for an essential food is absolutely 
to protect its true nature and product integrity Also it is no reply to say that 
the composition of a standardized food may be economically improved, because 
that is a matter which the standard can and should determine. Further it is 
no reply to say that the imitation label for a debased food fairly notifies the 
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consumer that it is not the genuine standard product; because it does not actually 
reveal the debasement or its extent. Likewise it is no reply to say that the FDA 
may duly police the retail sale and service of debased imitation food from bulk 
packages, to prevent fraud. For this agency has not the organizational ability 
duly to cover that immense enforcement area; and it only has jurisdiction over 
foods originating in interstate commerce. 

But H. R. 2739 does not propose an amendment effective to prevent the debase- 
ment of a standardized food, since it can only be used to limit its debasement 
which should not be permitted at all. In addition this amendment is also wrong 
in principle, because a debased food is not a true imitation food; there is no 
known need otherwise for standardizing true imitation food; and if that need 
does exist section 402 of this act is now adequate, because it authorized identity 
standards for any food. Consequently the bill should be entirely revised to 
meet the fundamental public needs stated in this letter 

Respectfully yours 
CHARLES WESLEY DUNN, 
General Counsel. 


The CxHarrmMan. Mr. Dunn, as you know, has appeared before 
this committee on many occasions, and he is considered an authority 
on this subject. 

The committee is also in receipt of a statement of Joseph B. Dan- 
zansky of Danzansky & Dickey, Washington, D. C,, general counsel 
for the Mayonnaise and Salad Dressing Manufacturers’ Association, 
which statement will be inserted in the record at this point. 

(The statement referred to follows:) 


STATEMENT OF JosEPH B. DANZANSKY, OF DANZANSKY & DickrEy, WASHINGTON 
D. C., GENERAL COUNSEL OF THE MAYONNAISE AND SALAD Druessina Manu- 
FACTURERS’ ASSOCIATION 


Mr. Chairman and members of the committee, the Mayonnaise and Salad 
Dressing Manufacturers’ Association, on the basis of a poll conducted of its 
members and the vote of its board of directors, recommends the passage of H. R 
2739, the so-called O’Hara bill, dealing with sales of imitation foods 

The Mayonnaise and Salad Dressing Manufacturers’ Association is composed of 
manufacturers located throughout the United States. It is for the most part 
composed of the smaller manufacturers but in total represents a substantial 
portion of the mayonnaise and salad dressing industry The principal products 
manufactured and sold by the members are mayonnaise, salad dressing, and french 
dressing, but in addition to those items there are many other related items manu- 
factured by them 

Inasmuch as the principal products sold by the members of the association 
namely, mayonnaise, salad dressing, and french dressing—are foods for “which 
definitions and standards of identity have been established by the Food and Drug 
Administration, this group is primarily interested in that portion of the bill which 
deals with imitations of foods for which definitions and standards have been 
established. It is our understanding that under the proposed legislation, the 
items in which the association is interested could not be sold in interstate commerce 
unless they conform to the definitions and standards of identity. 

The standards referred to above were established s, few vears ago efter extensive 
hearings before the Food and Drug Administration. The standards adopted 
gave recognition to most of the practices of the members of the association, and 
at the same time a finding was made that the standards would promote honesty 
and fair dealing in the interests of consumers. An examine.tion of the standards 
will show that in each instance, although there are so-called required ingredients, 
there are many optional ingredients which would permit greet variation in the 
products manufactured and sold, exch aimed to setisfy whet each particular 
manufacturer would consider to be the interests of the consumers in the merket 
covered by the menufecturer 

The members of the association have been in business for a great many ‘Vears 
and have always attempted to keep in mind the desires of the consumers:as well 
as the profit incentive for themselves. It is our belief that not a single meniber of 
the association has manufactured or sold a product in violation of the standards 





| 





FEDERAL FOOD, DRUG, AND COSMETIC ACT 71 


established and that the members have attempted at all times to maintain the 
integrity of the product 

Because of the above, the members of the association in the poll conducted 
voted overwhelmingly to endorse the O'Hara bill and to urge its passage. 

We are not familiar with all of the arguments that have been presented i: 
opposition to the peopees ‘dlegislation. We have heard, however, of two arguments 
that have been made against it. They are: (1) It would not resuit in increased 
consumer protection, and (2) it would restrict progress and diminish the variet 
of products available 

On point 1—namely, the question of consumer protection—we believe that the 
best argument that can be made in opposition to the position of the opponents of 
the legislation is a statement made by a leading official of the Food and Drug 
Administration in connection with the standards of identity of another product 
The statement he made was: 

‘The purchaser of foods is guided many times in the identity of a product, by 
its flavor, its appearance, and its physical properties, regardless of what statements 
are made on the label, with respect to artificial color or flavor as the case may be 
and it is one of the fundamentals of law enforcement procedure that such effects, 
resulting from appearances and flavors, when they are deceptive are not correct 
ible by label deelaration.””! 

We believe also that to a considerable extent food standards would be rendered 
meaningless in the case of many foods if advantage were taken of the Supreme 
Court decision in the so-called Imitation Jam case? which the proposed legisla 
tion would overcome. In connection with the establishment of standards of 
identity a positive finding of consumer interest is a prerequisite under the Federal 
Food, Drug, and Cosmetic Act. The history of rulemaking in this field over the 
past several years shows clearly that each and every part of a proposed standar 
is measured by the consumer interest tes! It would appear ironical if all of the 
efforts expended in the formulation of food standards could be set aside by the 
simple practice of tagging the “imitation”’ label on a food which purports to be 
food for which a standard has been established but which does not conform to 
the standards. When the sale of imitation food prod icts, Whose only possibk 
basis of successful sale is their close resemblance to a standard food, results 
misleading consumers and unfairly injucing manufacturers of standard foods, thi 
first argument listed above can have no possible strength 

The second argument against the proposed legislation—namely, that it would 
restrict progress and diminish the variety of products available—complete] 
ignores two facts. On the question of restriction of progress, a complete answer 
is amendment of standards already established \ law * was recently passed 
enable a speedier process in the establishment of standards or amendments of 
existing standards, and under that law if the so-called imitation item is a good 
food and serves an economic purpose, the sellers of the item should be required 
to go through the administrative process of getting the item accepted as a standard 
food. On the question of limiting the variety of the available products, it is clear 
that the standards adopted for mayonnaise, salad dressing, and french dressing 
allow for a great variance in the nature of the products sold. Clearly, the fact 
that a standard has been established does not mean that all mayonnaise or salad 
dressing or french dressing is exactly the same product as that of a competitor 
Each manufacturer is attempting to satisfy his prospective customers and has 
manufactured the commodity to suit those tastes. The great number of optional 
ingredients permitte ‘d by the standards and the large variations that can be made 
in the quantity of even the mandatory items easily permit manufacturers to vary 
their product from those already on the market if that is their desire 

Consumers are entitled to receive the foods they intend to buy when placing an 
order. That is clear and certainly open to no argument whatsoever. Apart from 
this obvious statement is the fact that there is an artificial enhancement of the 
price of the imitation product. Manufacturers of imitation foods generally hav 
an unfair price advantage when competing with the genuine product Phis is 
because the price in the store of the genuine product acts in a way to artificially 
enhance the price of the imitation. 

We wish to make it clear in closing that this association is not advocating a 
position against commerce in any wholesome food simply because it competes 
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some other food The principal q 1estion involved is whether or not the 


imer may be deceived in making the choice. 


The association heartily endorses H. R. 2739 and recommends its passage. 


The Cuarrman. If there is nothing further, the committee is 
adjourned. 

(Whereupon, at 4:15 p. m., the committee was recessed, subject to 
the call of the Chair.) 





